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Bill of Complaint. 

Filed November 28, 1921. 

In the Supreme Court of the District of Columbia. 

In Equity. 

39603. 


Swiss National Insurance Company, Ltd., Plaintiff, 


vs. 

Thomas W. Miller, as Alien Property Custodian, and Frank 
White, as Treasurer of the United States, Defendants. 

The Plaintiff complains and says: 

1. That plaintiff is a corporation duly incorporated under and by 
virtue of the laws of the Republic of Switzerland. 

2. That defendant, Thomas W. Miller, resides in the District of 
Columbia, and is sued herein as Alien Property Custodian of the 
United States, and that the defendant, Frank White, also resides in^ 
the District of Columbia, and is sued as Treasurer of the United 
States. 

3. That plaintiff is a citizen of the Republic of Switzerland, doing 
business, and having its principal office; at Basle, Switzerland. 

4. That under its charter it was authorized to do a reinsurance 
business in Switzerland and elsewhere. 

5. That in 1910 plaintiff conducted a fire insurance business in 
the United States of America through its branch office in New 
York City, and continued to conduct this business under a license 
issued to it by the Government of the United States for some time 
after the United States entered the World War. 

6. That at the time plaintiff began doing business in the 
2 United States, and ever since said time, plaintiff has been a 
corporation duly incorporated under the laws of the Swiss 
Republic. 

7. That on, or about, the 18 day of Nov. 1918, the property of 
plaintiff, hereinafter more fully described, was taken over by the 
Alien Property Custodian, and all of said property, together with the 
income and accruals therefrom, is now in the possession and con¬ 
trol of the defendants. 

8. That the Swiss Republic has at no time been at war with the 
United States, but has at all times been a friendly neutral. 

9. That by direction of the Government of Switzerland the Minis¬ 
ter of Switzerland in Washington has brought the fact that plaintiff 
is a Swiss corporation and a citizen of Switzerland to the attention of 
the Secretary of State of the United States, and has requested that 
the property of plaintiff, taken over by the Alien Property Custodian, 
be returned to him. 
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10. That the property of plaintiff was taken over hy the. Alien 
Property Custodian upon the ground that, while a Swiss corpora¬ 
tion, it was conducting a reinsurance business in a country at war 
with the United States. 

11. That the war having ended plaintiflf, on the 6th day of Novem¬ 
ber, 1921, filed with the Alien Property Custodian notice of claim to 
the money and property, hereinafter described, upon forms pro¬ 
vided for the purpose by the Alien Property Custodian. 

12. That for the conduct of its business plaintiff had a large num¬ 
ber of American securities used principally for deposit, according to 

law, with the various states for the better security of its policy 
3 holders. - 

13. That the property belonging to plaintiff in the hands 
of defendants consists of the following: 


New York City Bonds. $5 000 

“ .200|000 

United States Government. 100 000 

Chicago Milwaukee & Puget Sound Ry. 1st Mtge.50^000 

Illinois Central R. R. Ref. Mtge.". ' 50,000 

Kansas City Ry. Terminal Ist Mtge. 50,000 

New York Ontario & Western Ry. Gen. Mtge. 50,000 

City of St. Louis Mo... 50,000 

Central Pacific Ry. 1st Ref. Mtge. 100,000 

Chicago & North Western Ry. Gen’l Mtge. 50,000 

Southern Pacific R. R. 1st and Ref. Mtge. 50,000 

Union Pacific R. R. 1st & Ref. Mtge. 30,000 

Virginian Ry. 1st Mtge. 75^000 

New York State Canal Improvement. 50,000 

New York City. 50,000 

New York City. 50,000 


Together with all income and accruals and such other further prop¬ 
erty as may be in the hands of the Alien Property Custodian or the 
Treasurer of the United States belonging to plaintiff. 

14. That the reason for possession of said money and property 
on the part of the Alien Property Custodian or the Treasurer of the 
United States has ceased, and plaintiff is entitled, both equitably 
and by provisions of Trading With the Enemy Act, to the return 
of its property with the increase thereof, changes therein, and in¬ 
come therefrom. 

Wherefore, the plaintiff prays: 

1. That a writ of subpoena be issued citing the defendants to ap¬ 
pear and answer complaint; 

2. That an order and decree be made and entered, requiring the 
defendants, the Alien Property Custodian and the Treasurer of the 
United States, to pay, assign, transfer, and deliver the said monies 
and property, with the increase thereof, changes therein, and income 

therefrom to the plaintiff, and 

4 3. That such other and further relief be granted as the 

court shall deem proper. HOKE SMITH, 

Solicitor for Plaintiff. 
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Borough of Manhattan, 

State of New York: 

Personally appe^ed Carl Schreiner, who on oath says that he is 
Attorney in Faet for the Swi^ National Insurance Company Ltd. 
or all the states of the United States of America, and as such 

swears that the statements contained in the foregoing petition are 
true. 

CARL SCHREINER. 

Sworn to and subscribed before me this 19th day of November 

laZl. * 

] MADELINE ROTH, 

Notary Public, New York County, 

N. Y. Co. Clerk’s No. 199. N. Y. Co. Reg. No. 3014. 

Kings Co. Clerk’s No. 3. Kings Co. Reg. No. 3005. 

Bronx Co. Clerk’s No. 2. Bronx Co. Reg. No. 3 
Commission Expires March 30, 1923. 

Amendment to Bill. 

Filed January 6,1922. 


The Plaintiff amends the Bill of Complaint in the above stated 
case and says: 

15. That the Plaintiff was and is a corporation incorporated under 

Switzerland, a country other than the 
Lnited btates, and that Plaintiff prior to January 1st 1917 did an 
insurance business and continued until the present year to do such 
business within the territory of Gemany, but during ^he 
present year Plaintiff has sold its German business and has 
ceased doing business in Germany. 

HOKE SMITH, 

Solicitor for Plaintiff, 

Swiss National Insurance Co. 

Motion to Dismiss. 

Filed January 16,1922. 


Now come the defendants, Thomas W. Miller, as Alien Pronertv 
CustodiM, and ^ank White, as Treasurer of the United State^by 
ttieir attorns Peyton Gordon, Esquire, Attorney of the United 
StatM m and for the District of Columbia, separately and severally 
moving to dismiss the amended bill of complaint, and as their seb- 
aratea^ several grounds for the said motion assign the following- 
(1) lhat It appears affirmatively from the allegations of the 
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amended bill of complaint that the plaintiflF herein is an enemy 
within the purview and meaning of the Trading with the Enemy 
Act, the amendments thereto and proclamations and executive orders 
issued thereunder; 

(2) That it appears affirmatively from the allegations of the 
amended bill of complaint that the plaintiff herein has not stated 
facts sufficient to entitle it to equitable relief under Section 9 of 
the Trading with the Enemy Act as amended. 

Wherefore, these defendants pray that they be dismissed with 
their costs in this behalf expended, and for such other and 
6 further relief to which in the premises they may be justly 
entitled. 

PEYTON GORDON, 
Attorney of the United States in and 
for the District of Columbia, Attor¬ 
ney for Thomas W. Miller, as Alien 
Property Custodian, and Frank 
White, as Treasurer of the United 
States. 

Opinion of Court. 

Filed May 26, 1922. 

0 

♦ ♦ ♦ ♦ ♦ ♦ ♦ 

Section 2-a; of the Trading with the Enemy Act refers to individ¬ 
uals, to partnerships, to other bodies of individuals, and also to cor¬ 
porations. Subdivision 1 of Section 9 of the amendment of June 5, 
1920, refers to citizens or subjects of enemy states; Subdivision 6 of 
said Section 9 refers to partnerships, associations or other incorpo¬ 
rated bodies of individuals outside the United States or corporations 
incorporated within any other country than the United States and 
entirely owned by subjects or citizens of countries other than enemy 
countries. The plaintiff claims that the word “citizens’^ in Subdi¬ 
vision 1 of Section 9 of said amendment includes corporations. 
While it is true that our courts have held that for many purposes, 
especially with reference to the jurisdiction of the Federal courts, a 
corporation is a citizen of the state by which it is incorporated yet 
the word ^^citizens” does not necessarily include corporations. 
Western Turf Association vs. Greenberg, 204 U..g., 359. 

As corporations are expressly included in Subdivision 6 and are 
not expressly mentioned in Subdivision 1 of Section 9, I think the 
intention of Congress was not to include corporations within 
7 said Subdivision 6. 

The only question that remains is the meaning of the 
words, ^^entirely owned at such time by subjects or citizens of na¬ 
tions etc.” other than enemy countries. The only meaning that can 
be given to this with reference to corporations issuing capital stock 
would be that the stock of such corporations be owned by subjects 
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construction that would give any meaning 
The bill will be dismissed. 

JENNINGS BAILEY, 

Justice. 

Final Decree. 

Filed June 12, 1922. 


Lpon consideration of the bill of complaint filed herein and mo- 
tion to dismiss the same, filed on behalf of Thomas W. Miller, as 
Alien Property Custodian, and Fr^k White, as Treasurer of the 
i Jilted and upon consideration of the arguments of counsel 

on behalf of all pities, and plaintiff having elected in open court 

J^n^l922 ^ complaint, it is by the court, this 12 day of 

j 1 ^ ^^ ait tile lull of complaint be, and 

the same hereby is, dismissed. 

JENNINGS BAILEY, 

Justice. 


foregoing decree, plaintiff in open court notes an appeal 
to the Court of Appeals of the District of Columbia, and the bond 
8 $100.00, or in lieu thereof a cash deposit of 

JENNINGS BAILEY, 

Justice. 


Memorandum. 


June 19, 1922. $50 deposited in lieu of Appeal Bond. 

Assiffnments of Error. 

Filed June 19, 1922. 


The Court, in the a:boye stated case, having dismissed the bill of 
complaint, and the plaintiff, in open court, having given notice of an 
a^eal to the Court of Appeals of the District of Columbia, the plain¬ 
tiff assips as the error committed by the trial Court, the rendition 
and entenng by the Court of the judgment, order and decree dis¬ 
missing the bill of complaint of plaintiff, above referred to. 

HOKE SMITH, 
Attorney for Plaintiff. 
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Designation of ^Record. 

Filed June 19, 1922. 

To the Clerk of the Supreme Court of the District of Columbia: 

You will please prepare the following as the transcript of record- 
on appeal to the Court of Appeals in the above entitled case. 

1. The origin^ bill and the amendment thereto. 

2. Motion to dismiss. 

9 3. Memorandum opinion of Justice Bailey. 

4. Order of the court dismissing bill. 

6. i^peal in open court from the said decree. 

6. Memorandum of cash deposit of $50.00 in lieu of bond. 

7. The above assignments of error. 

8. This designation of the record. 

HOKE SMITH, 
Attorney for Plaintiff. 

Service of the assignments of error and the designation of the tran¬ 
script of record acknowledged this 16th day of June, 1922. 

DEAN HILL STANLEY, 

Special Assistant to the Attorney Oen^ral. 


Additional Assignments of Error. 
Filed June 23, 1922. 


The plaintiff in the above stated case, having heretofore filed as- 
signments of error to the judgment rendered by the court, dismissing 
the bill of complaint of plaintiff, now presents these additional a^ 
signments of error, before the expiration of 20 days from the date of 
the judgment complained of. 

First, the court erred in the construction of paragraph of Sec- 
tion 9, and in holding that the word “citizen” in subdivision 1 of 
par^raph B of section 9 did not include corporations, and the 
court erred in the construction placed upon subdivision six of said 
• paragraph. 

10 Serond, the bill of complaint showed that the property of 
plaintiff was taken over by the Alien Property CurtcSian 
upon tlm ^ound that it was conducting a business in a country at 
war with the United State. The bill of complaint fu.^hr*ZJd 
that the war had ended, and that the reasons for the poeseseion of said 
money and property on the part of the Alien Property Custodian or 
the Treasurer of the United State had ceased. ^ ^ 

allegations in the bill of complaint gave the 
p am tiff a right to the return of its‘property under paragraph “A” 
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as Trading With the Enemy Act, and under the Act 

court, for these reasons, erred in entering the judgment, order 
and decree dismissing the bill of complaint of plaintiflF 

HOKE SMITH, 
Attorney for Plaintiff. 

To the CSerk of the Supreme Court of the District of Columbia: 

transcript of record on appeal to the 

.ZT ^ <=a®e- the above assignments of 

error# 

HOKE SMITH, 
Attorney for Plaintiff. 

da^^June ^1922^^^^ assignments of error acknowledged this 23rd 

DEAN HILL STANLEY, 

Special Asst, to the Atty. Qen. 
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Supreme Court of the District of Columbia. 


United States op America, 

District of Columbia, ss: 

^ Morgan H. Beach, Clerk of the Supreme Court of the District 

10 ^rbj ^®'®‘’^ foregoing pages numbered from i to 

10, both inclusive, to be a true and correct transcript of the record 

acMrdmg to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 39603 in Equity, wherein Swiss 
National Insurance Company, Ltd., is Plaintiff and Thomas W. m 
er as Alien ^perty Custodian et al. are Defendants, as the same re- 
mams upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix the 

IrC Sr.!' im.* *" ““ “ 

[Seal of the Supreme Court of the District of Columbia.] 

MORGAN H. BEACH, 

M. H./E. W. 

1 -°''®'',' Columbia Supreme Court No 

oo4z. bwiss National Insurance Comnanv T o 


(6823) 
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IN THE 

COURT OF APPEALS, DISTRICT OP COLUMBIA 

April Term, 1922. 

No. 3842. 

Swiss Nationaij Insurance Company, Ltd., a Corpora¬ 
tion, Appellant, 
vs. 

Thomas ^W. Miller, as Alie n Property Custodian, and 
Frank White, as Treasurer of the United 
States, Appdlees. 

Appeal from the Supreme Court of the District op 

Columbia. 

BRIEF OF APPELLANT. 


COMPLAINT AND ISSUES. 

The Swiss National Insurance Company brought a 
procedure in equity in the Supreme Court of the Dis¬ 
trict of Columbia against the Alien Property Custodian 
and the United States Treasurer, to recover certain 
securities and their proceeds taken over about the 18th 
of November, 1918, by the Alien Property Custodian. 

A motion was made by counsel for the defense to 
dismiss the bill of complaint. The motion was sus¬ 
tained by the presiding justice and the bill was dis¬ 
missed. It is from this judgment the plaintiff appeals 
and to it assigns error. 

The bill of complaint alleges that plaintiff is a cor¬ 
poration duly incorporated under the laws of the Re¬ 
public of Switzerland; 









J?]id,t pldiiiti£f is Q, citizon of tliG ftopublic of Switzer¬ 
land; 

That under its charter it was authorized to do a re¬ 
insurance business in Switzerland and elsewhere; 

That in 1910 it conducted a fire insurance business 
in the United States through its branch office in New 
York City, and continued to conduct this business un¬ 
der a license issued to it by the Government of the 
United States for some time after the United States 
entered the World War; 

That, for the conduct of its business plaintiff had a 
large nunaber of American securities used principally 
for deposit according to law with the various States, 
for the better security of its policyholders; 

That on or about the 18th of November, 1918, the 
property of plaintiff was taken over by the Alien Prop¬ 
erty Custodian, and is now in the possession and con¬ 
trol of the defendants; 

That the Swiss Republic has at no time been at war 
with the United States, but has at all times been a 
friendly neutral; 

That by direction of the Government of Switzerland, 
the Minister of Switzerland in Washington has brought 
the fact that plaintiff is a Swiss corporation and a 
citizen of Switzerland, to the attention of the Secre¬ 
tary of State of the United States and has requested 
that the property of plaintiff, taken over by the Alien 
Property Custodian, be returned; 

That the property of plaintiff was taken over by the 
Alien Property Custodian upon the ground that while 

a Swiss corporation, it was conducting a reinsurance 
business in Germany; 

That the war having ended, the reason for posses- 
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Sion of said property on the part of the Alien Prop¬ 
erty Custodian has ceased, and the plaintiff is entitled 
both equitably and by the provisions of the Trading 
with the Enemy Act, to the return of its property. 

The prayer of the complainant was that a decree be 
made, requiring the defendant to deliver said prop¬ 
erty with the increase thereof to the plaintiff. 

The plaintiff in its bill of complaint based its right 
to recover upon three grounds: 

only enemy relation borne by plaintiff was 
me fact that it was doing business in Germany, and 
was therefore subject to classification as an enemy 
under the Trading with the Enemy Act. The war be¬ 
tween the United States and Germany, having ter- 
mmated on July 2, 1921, and President Harding hav¬ 
ing issued his proclamation declaring that the war 
terminated on July 2, 1921, no reason existed for the 
retention of the property by the AUen Property Cus¬ 
todian, and plaintiff was legaUy entitled to Us return. 

2 . Swtion 9-a of the Trading with the Enemy Act 
authorized an action for the recovery of this property 
on the termination of the war, as plaintiff thereby 
ceased to do business in an enemy country, and there¬ 
fore ceased to be in the statutory classification of an 
enemy. 

3 The amendment to the Trading with the Enemy 
Act, section 9-b, approved June 5, 1920, authorized 
the return of this property even before the war was 
declared at an end, and gave the plaintiff a right ol 
action for its recovery. 

The parts of Acts of Congress which especially bear 

upon this case follow. The italicized letters are meant 

o rmg the attention of the court to portions especially 
pertinent. ^ 



ACTS OF CONGRESS BEARING ON CASE. 

AN ACT to define, regulate, and punish trading 

with the enemy, and for other purposes. 

Be it enacted by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled. That this Act shall be known 
as the “Trading with the enemy Act.^’ 
******* * * 

Sec. 2. That the word * ^ enemy, * ^ as used herein, 
shall be deemed to mean, for the purposes of such 
trading and of this Act— 

(a) Any individual, parnership, or other body 
of individuals, of any nationality resident within 
the territory (including that occupied by the mili¬ 
tary and naval forces) of any nation with which 
the United States is at war, or resident outside the 
United States and doing business within such ter¬ 
ritory, and any corporation incorporated ivithin 
such territory of any 'nation 'with which the United 
States is at war or incorporated within any coun¬ 
try other than the United States and doing busi¬ 
ness within such territory, 
******* * * 

The word per son,** as used herein, shall be 
deemed to mean an individual, partnership, asso¬ 
ciation, company, or other unincorporated body of 
individuals, or corporation or body politic. (Ap¬ 
proved October 6, 1917.) 

The following is the Amendment of June 5, 1920. 
Section 9-a is substantially the same as Section 9 in 
the original bill. 

The important amendment applicable to this case, is 
the right given claimant to sue in the Supreme Court 
of the District of Columbia. 

An Act to amend Section 9 of an Act entitled 
“An Act to define, regulate, and punish trading 
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with the enemy, and for other purposes,ap¬ 
proved October 6, 1918, as amended. 

Be it enacted by the Senate and House of Repre¬ 
sentatives of the United States of America in Con¬ 
gress assembled. That Section 9 of an Act entitled 
‘‘An Act to define, regulate, and punish trading 
with the enemy, and for other purposes,’’ ap¬ 
proved October 6, 1917, as amended, be, and 
hereby is, amended so as to read as follows: 

“Sec. 9. (a) That any person not an enemy or 
ally of enemy claiming any interest, right, or title 
in any money or other property which may have 
been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized 
by him hereunder and held by him or by the Treas¬ 
urer of the United States, or to whom any debt 
may be owing from an enemy or ally of enemy 
whose property or any part thereof shall have been 
conveyed, transferred, assigned, delivered, or paid 
to the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer 
of the United States may file with the said custo- 
diam a notice of his claim under oath and in such 
form and containing such particulars as the said 
cu8to(fian shall require; and the President, if ap¬ 
plication is made therefor by the claimant, may 
ordor the payment, conveyance, transfer, assign¬ 
ment, or delivery to said claimant of the money 
or other property so held by the Alien Property 
Custodian or by the Treasurer of the United 
States, or of the interest therein to which the 
President shall determine said claimant is en¬ 
titled : Provided, That no such order by the Presi¬ 
dent shall bar any person from the prosecution of 
any suit at law or in equity against the claimant 
to establish any right, title, or interest which he 
may have in such money or other property. If 
the President shall not so order within sixty days 
after the filing of such application or if the claim¬ 
ant shall have filed the notice as above required 
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I 


Md shall have made no application to the Presi- 
aent, satd clatmant may, at any time before the 
e^P^fot^on of aw months after the end of the war 
mWute o SMJ< w eg-Mtty in the Supreme Court 

rtf fh* or in the district court 

of the United States for the district in which such 
claimant resides, or, if a corporation, where it has 
Its principal place of business (to which suit the 

Custodian or the Treasurer of the 
United States, as the case may be, shall be made 
a party defendant), to establish the interest, right 
ri«e, or debt so claimed, and if so established^the 
court shall order the payment, conveyance, trans¬ 
fer, assignment, or delivery to said claimant of 
the mon^yor other property so held by the Alien 
Property Custodian or by the Treasurer of the 
United States or the mterest therein to which the 
Murt sh^l determme said claimant is entitled. 
If smt shall be so instituted, then such money or 
property shall be retained in the custody of the 
^len Property Custodian, or in the Treasury 

rtrttn States, as provided in this Act, and 

until any final judgment or decree which shall be 
entered m favor of the claimant shall be fully sat¬ 
isfied by payment or conveyance, transfer, assign- 

P defendant, or by the Alten 

Property Custodian, or Treasurer of the United 
States on order of the court, or until final judg¬ 
ment or dwree shall be entered against the claim- 
otherwise terminated. 

(b) In respect of all money or other pronertv 
r assigned, deliveredf or%id 

to the ^len Property Custodian or seized by him 
hereunder and held by him or by the Treasurer 
of the United States, if the President shall deter¬ 
mine that the owner thereof at the time such 
money or other property was required to be so 
conveyed traMferred, assigned, delivered, or paid 
to the Ahen Property Custodian or at the time 
when it was voluntarily deUvered to him or was 
seized by him was— 
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^ject of any nation or State 

S"thp’Lr ■^"^/"a-Hnngary, and is at the ^e 
the return of such money or other propertv 
hereunder a citmen or subject of any rach ^ 
non or State or free city; or 

(2) A woman who at the time of her marriaee 
was a subject or citizen of a nation which has re¬ 
mained neutral in the war, or of a nation which 
was associated with the United States in the pros- 
ecution of said war, and who prior to April 6,1917 

subject or citizen of Ger- 
^ny or Au^na-Hungary and that the money or 
other property concerned was not acquired^ by 

or indirectly^from anj 
gary^ citizen of Germany or Austria-Hum 

“ (3) A woman who at the time of her marriaKe 
was a citizen of the United States (said citizen- 
ship having been acquired by birth in the United 

P"®’’ *0 April 6,1917, intermar- 
mth a subject or citizen of Germany or Aus- 
tna-Hungary, and that the money or other pron- 

acquired by such woman 
either dirMtly or indirectly from any subject or 
Ctermany or Austria-Hungary; or 
. . Citizen or subject of Germany or Aus- 

tna or Hungary or Austria-Hungary, and was. at 
the time of the severance of diplomatic relations 
between the United States and such nations, re¬ 
spectively, accredited to the United States as a 
“i" consular officer of any such nation, 

A minor child of such oflScer, and 

property concerned was 
within the territory of the United States by rea- 

son of the service of such officer in such capa- 
ciiy; or 

“^) A citizen or subject of Germany or Aus- 
tea-Hung^, who by virtue of the provisions of 
Sections 4067, 4068, 4069, and 4070 of the Revised 
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Statutes, and of the proclamations and reeula 
tions thereunder, was transferred, after amst 

Kted sS / Department of the 

United btates for detention during the war and 

18 at the time of the return of his money or o£ 
States*;* or United 

“(6) A partnership, association, or other un- 

individuals outside the 
united States, or a corporation incornorated 
within any country other than the United States 
and was entirely owned at such time by subiects' 
or citizens of nations. States, or free cities Ser 
tean Germany or Austria or Hungary or Austrif 

Ume of the re- 

* ™t7f hereunder; or 

nr in The Government of Bulgaria or Turkev 
or any political or municipal subdivision there- 

The Government of Germany or Austria 

In^ro^^thf ^"^‘^-Hnngaiy, and that the 
money or other property concerned was the din 

—Then* P™P®^*y such Government 

betermade '‘"y application 

Deing made therefor, may order the payment con 

veyance, transfer, assignment, or deliv^ of such 

money or other property held by the Alien Pron 

erty Cfustodian or by the Treasurer of the United 

States, or of the interest therein to which the 

eitWto P®*"®®" entitled, 

either to the said owner or to the person bv whom 

Mid property was conveyed, transferred, assigned 

delivered or paid over to the Alien Property^s- 

todian: • • ' Provided further, howeVTr £t 

CTcept as herein provided no such action by the 

SrTf an?*^ -T®! P®”®" proMcu- 

?nT righT tirii -“7 establish 

thJreTm"*’ * * ’ w^iich he may have 

“(e) Any person whose property the President 
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is authorized to return under the provisions of 
subsection (b) hereof, may file notice of claim for 
the return of such property, as provided in sub¬ 
section (a) hereof, and thereafter may make ap¬ 
plication to the President for allowance of such 
claim and/or may institute suit in equitv to re¬ 
cover such property, as provided in said*^ subsec¬ 
tion, and with like effect. The President or the 
court, as the case may be, may make the same de¬ 
terminations with respect to citizenship and other 
relevant facts that the President is authorized to 
make under the provisions of subsection (b) 
hereof. ^ ^ 

SECTION 9 (a) TEA DING-WITH-THE-ENEMY 
ACT GIVES RIGHT OF ACTION. 

The bill of complaint shows that the Swiss National 
Insurance Company was incorporated under the laws 
of Switzerland, a neutral country, and was a citizen of 
Switzerland, so recognized by the Swiss Government; 
that the securities in controversy were being used in 
the United States for the legalized conduct of its busi¬ 
ness here; and that the property was taken over by 
the Alien Property Custodian upon the ground that 
it was conducting a reinsurance business in Germany, 
a country at war with the United States. 

The plaintiff, being a corporation incorporated by a 
neutral country, the only provision under which it 
could have been classed as an enemy was Section 2-a 
of the Trading-with-the-Enemy Act, which provided 
that the term ‘‘enemy’’ in the Act should extend to 
a corporation “incorporated within any country other 
than the United States” and doing business within 
territory of a “nation with which the United States 
is at war/* 


The United States was at war with Germany, and 

the Trading-with-the-Enemy Act classified the plain- 

tiff as an enemy whUe the United States was at war 
With Germany, 

XT. 1 J A in the present tense, only extends 

the quality of enemy to the plaintiff while the United 
States “is” at war with Germany. The doing of busi¬ 
ness in a country with which the United States is at 
war makes the classification of the plaintiff an enemy, 
and the classification only applied during the period of 
the war, or during the period that it continued to do 

business in a country with which the United States is 
at war. 

Section 9 of the original Trading with the Enemv 
Act provides: 

Any person not an enemy or ally of enemy 
claiming any interest, right or title in any money 
or other property which may have been conveyed 
transferred, assigned, delivered or paid to the 

Custodian herein, and held by him 
or by the Treasurer of the United States • ‘ • • 

may file with the said Custodian a notice of his 
claim under oath. • • * 

The Act provides for application to the President 
tor the return of the property and then proceeds “if 
the claimant shall have filed the notice as above re¬ 
quired and shall have made no application to the Presi¬ 
dent, said claimant may at any time before the expira>. 
tionof SIX months after the end of the war, institute a 
smt^in equity in the District Court of the United States 

to establish the interest, right, title or debt 
SO claimed.^' 

These provisions of Section 9 are carried without 
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change in section 9-a of the amendment of June 5, 

1920. They allow any person not an enemy or ally of 

enemy, claiming an interest, to bring suit and if the 

court finds such person not to be an enemy, then the 

property of such person is to be awarded it by the 
court. 

The Act does not limit the right of recovery to a 
person not an enemy at the time of the seizure of the 
property. It provides that any person not an enemy 
can recover. The present tense is again used, and the 
meaning clearlybtended was that a person seeking 
return of IHMi^roperty shall recover if not then an 
enemy. If it had been the intention of Congress to 
limit the right of recovery to those who were at 
no time enemies, the Act would have so pro¬ 
vided. On the contrary, it gives the right of recovery 
to any person not an enemy, and in no way limits the 
tme when such persou was not an enemy except to the 
time when the suit is brought by such person. 

The Act authorizes suit for six months after the end 
of the war. This was a further recognition of the fact 
that the end of the war ended enemy character and 
gave the right to sue. 

Section 2, which defines an enemy as one doing busi¬ 
ness in a country with which the United States is at 
war, and Section 9, which requires the return of the 
property to those who may show they are not enemies, 
are in perfect accord, the meaning of the language be¬ 
ing that a corporation of a neutral country is to be 
only treated as an enemy when doing business in a 
country with which the United States is at war, and it 
may recover its property at any time when it can show 
it is not doing business in a country with which the 
United States is at war. 
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THE ACT TERMINATING THE WAR CONFIRMS 
OUR CONSTRUCTION OF SECTION NINE. 

The war with Germany and Austria-Hungary was 
terminated by the Act of Congress approved July 2d, 
1921. (See Federal Statutes Annotated, p. 68.) Sec- 
tion 5 of this Act is as follows;— 


Sec. 5. (Seized property—disposition.) All prop¬ 
erty of the Imperial German Goverrment, or its 
successor or successors, and of all German na- 
^^onols which was, on April 6,1917, in or has since 
that date come into the possession or under con- 

o! X ® subject of a demand by the 

United States of America or of any of its officers 

agents, or employees, from any source or by any 
agency whosoever, and all property of the Im¬ 
perial and Koyal Austro-Hungarian Government, 
^ Its successor or successors, and of all Austro- 
mngarian nationals which was on December 7, 
iyi7, in or has since that date come into possession 
or under control of, or has been the subiect of a 
demand by the United States of America or any 
or Its offi^rs, agents, or employees, from any 
source or by any agency whatsoever, shall be re¬ 
tained by the United States of America and no dis¬ 
position thereof made, except as shall have been 
Heretofore or specifically hereafter shall be pro¬ 
vided, by law until such time as the Imperial Ger¬ 
man Government and the Imperial and Royal 
Austro-Hungarian Government, or their successor 
or successors, shall have respectively made suit¬ 
able provision for the satisfaction of all claims 
against said Governments respectively, of all per- 
sons, wheresoever domiciled, who owe permanent 
aUegmnce to the United States of America and 
who We suffered, through the acts of the Im¬ 
perial German Government, or its agents, or the 
Imperial and Royal Austro-Hungarian Govern- 
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ment, or its agents, since July 31, 1914, loss, dam- 

*?i or property, di¬ 

rectly or indirectly, whether through the ovmer- 

ship of shares of stock in German, Austro-Hun¬ 
garian, Amencan, or other corporations, or in con- 
sequence of hostilities or of any operations of war, 
or otherwise, and also shall have granted to per¬ 
sons owing permanent allegiance to the United 
btates of America most-favored-nation treatment, 
whether t^ same be national or otherwise, in all 
matters affecting residence, business, profession, 
trade, navigation, commerce and industrial prop¬ 
erty rights, and until the Imperial German Gov¬ 
ernment and the Imperial and Eoyal Austro-Hun¬ 
garian Government, or their successor or succes- 
sors, shall have respectively confirmed to the 
United States of America all fines, forfeitures, 
penalties, and seizures imposed or made by the 
Umted btates of America during the war, whether 
m respect to the property of the Imperial German 
Government or German nationals or the Imperial 
and E^al Austro-Hungarian Government or 
Austro-Hungarian nationals, and shall have 
waived any and all pecuniary claims against the 
United States of America. 


The Treaty of Peace with Germany embodied the 
foregoing section. It was ratified November 8, 1921, 
and the President fixed July 2,1921, as the date’of the 
termination of the war. 

Section 5 of the Act terminating the war, expressly 
provided for the retention of property of the German 
and Austro-Hungarian Governments and of their na¬ 
tionals until their Governments might adjust their lia¬ 
bilities to the United States and to nationals of the 
United States. 

It made no provision for the retention of the prop¬ 
erty of neutral nationals, and the very fact that it was 
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deemed necessary with the dose of the war, to direct 
the retention of that property which Congress wished 
to retain, emphasizes the correctness of the construc¬ 
tion of Section 9 which requires the return of neutral 
property temporarily sequestered because the neutral 

was doing business during the war in an enemy coun¬ 
try. 

In Kann v. Garvan, 263 Fed. R. 916, Judge Learned 
Hand said: 


But the Trading with the Enemy Act provides 
an adequate remedy in Section 9 to those who can 
maintain that they are not enemies, and who can 
therefore have any right to object to the cap¬ 
ture; under the Civil War Confiscation Act, its 
equivalent was included in the claimant’s right to 
appear and contest condemnation. It is indeed, a 
question whether, after peace is declared, a for¬ 
mer enemy, then an alien friend, might not bring 
1 least as amended on July 

The changes in the Act of July 11th, 1919, which 
were probably in the mind of Judge Hand were the 
jurisdiction given lo the Supreme Court of the District 
of Columbia to hear any case of claimants, not limiting 
the jurisdiction to the District Court of the District in 
which the claimant resided, together with the added 
provision as follows:— 


Provided further, however, That except as here¬ 
in provided no such action by the President shall 
bar any person from the prosecution of any suit 
at law or in equity to establish any right, title, or 
interest which he may have therein. 





The provisions are found in aU amendments to the 
Act adopted since July 21, 1919. 

„ evident that the suggestion of Judge Hand that 
after peace is declared, a former enemy, then an 
ahen friend, might bring suit under Section 9” was 
the view and purpose of Congress, and for this reason 
It was expressly provided that the property of German 
and Austro-Hungarian Governments, and their na- 
tionals should be retained. 

CONSTITUTIONAL BIGHT TO BETUBN, THERE 
BEING NO ENEMY STATUS, AND ITS REC¬ 
OGNITION BY CONGEESS. 

The Constitution gives Congress the power to “de¬ 
clare war, grant letters of marque and reprisal and 
make rules concerning captures on land and water.” 
This provision of the Constitution is exercised by Con¬ 
gress in connection with that provision of the Consti¬ 
tution which directs that no person shall “be deprived 

of hfe, liberty or property without due process of 
law.^^ 

The provision that no person shall be “deprived of 
life, liberty or property without due process of law’’ 
allies to aliens as well as citizens of our own country 

(Wong Wing v. V. S., 163 U. S. 228, Lem Moon Sing v 
V. S., 158 U. S. 538.) ^ 

The constitutionality of the Trading with the Enemy 
Act and the seizure of property under it by the Cus¬ 
todian have been sustained by the Supreme Court of 
the United States because Section 9 of the Trading 
mth the Enemy Act gives a claimant the right to go 
into the courts and test the question of enemy char¬ 
acter. (Metropolitan Trust Co. v. Garvan. 254 U S 
554—65th L. Ed. 403.) 



16 


The subject was further discussed in the case of 
Stoehr v. Wallace, 255 U. S. 239 (65 L. Ed. 604). In 
the fourth headnote of this case it is stated: 


Shpes of stock standing in the name of one 
who IS neither an enemy nor an ally of an enemy 
could, consistently with due process of law be 
seized and required to be transferred to the Alien 
Property Custodian * * • since such act dis¬ 
tinctly reserves to any claimant who is neither an 
enemy nor an ally of an enemy, a right to assert 
and establish his claim by a suit in equity, unem- 

arrassed by the precedent executive determina¬ 
tion, * * . 

In Garvan v. $20,000 of Bonds, 265 Fed. R. 479, Judge 
Ward of the Circuit Court of Appeals of the Second 
Circuit, delivering the opinion of the Court said with 
reference to the Trading with the Enemy Act:_ 

_ _ I 

If persons not alien enemies, or allies of alien 
enemies, were given no means to protect their 
interests in such property the seizure would be 
unconstitutional as without due process of lawj 

Our Constitution guards the rights of property. No 
person can be '‘deprived** of his property without a 
legal justification. To hold property, keeping it from 
the possession of the owner^ is to "deprive** him of it. 
There must be a legal basis for holding to support even 
an Act of Congress authorizing the holding. 

The conclusion of the war ended the justification for 
sequestering the property of plaintiff. The war being 
over, the fact that plaintiff was doing business in Ger¬ 
many did not concern us. The right of sequestration 
by Congress ceased, and a specific provision in the 







Act for a future retention of this property would have 

been unconstitutional. It would have “deprived” the 

owner of property without legal cause and without 
“due process.” 

The ^fference between the status of property owned 

by the Governments of countries with which we were 

actually at war and their nationals, and the nationals 

ot neutral countries, is apparent. The retention of the 

property of the former was based upon the necessify 

tor treaty adjustments between the nations at war. 

The plaintiff being a national of a friendly neutral 

there was really rather a stretch of international law 

to extend to it the classification of enemy at all The 

only excuse was that it did business in an enemy 
country. 

A neutral has the right to do business in enemy 
countries. Germany could have no complaint because 
plaintiff did business here; we could have none be- 
cause plaintiff did business there. 

Every proper recognition of our relationship to a 
friendly neutral required that the property should 
only be retained by the Custodian while the trading,in 
an enemy country continued, and the original Act and 
all subsequent legislation clearly recognized this duty 

and obligation of our country towards nationals of 
friendly neutrals. 

The provisions of the Trading with the Enemy Act 
which require the return of property held by the Cus¬ 
todian, whenever the owner is not an enemy, are in 
harmony with recognized rules of international law, 
and the “due process” provision of the Constitution! 
The temporarj' sequestration of the property of neu¬ 
trals is alone to prevent its acquirement in any way by 
an enemy country, and to prevent its use as an instru- 


meat of war against our people. When the war ceases 

such use is impossible, and the right of sequestration 
no longer exists. 

The status of a friendly neutral does not differ from 
that of a citizen of the United States, temporarily in 
Germany during the war; though detained against his 
will, he was classed as an enemy. On his return to the 
United States, he was in position to show that his en¬ 
emy status had ceased and he was entitled to the re¬ 
turn of his property sequestered during his sojourn in 
Germany. 

Without waiting for further legislation directing 
the return of such property, on the arrival of a citizen 
of the United States in this country, he could have 
recovered his property in this court, because he could 
have shown that he did not occupy any longer, the 
status of an enemy. ^ 

Indeed, we understand the Department of Justice, 
representing the President, returned property to cit¬ 
izens of the United States on their arrival in the United 
States, without legislation authorizing its return other 
than aat upon which we rely. On their return they 
were in position to have shown, as a matter of fact, 
mat they occupied no enemy relation, and the courts, 
in a suit against the Alien Property Custodian, would 
have ordered it returned. The Department of Jus¬ 
tice returned it in recognition of this right. The same 

principle is equally applicable to the plaintiff in the 
present case. 

The claim of plaintiff has not been submitted to the 
^partment of Justice. It was not submitted to the 
President, because, if so submitted, suit could not be 
brought for six months. The Act of Congress only 
authorized suit in the Supreme Court of the District 
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If brought within six months after the war ended. The 

consideration of the rights of plaintiff were submitted 

to coMsel at a time when submission of the right of 

plamtifif to the President might have prevented their 
subinissioii to the courts. 

T States, 11 Wallace, 315; 20th 

expressed the opinion 
that fte war powers of Congress were limited by the 
law of nations, and said: 


til® Government have no ex- 
p ess limitotion in the Constitution and the only 
l^tation to which their exercise is subject is t^ 
^ of mttom. That limitation necessarily exists 
When the United States became an ind^eS 
nation they became, to use the language of Chan- 

system of rules which 

amoTn tZ custom had established 

among the civilteed nations of Europe as their 

mblw law (1 Kent Com. 1). And it is in the Ught 
law that the war powers of the Govern¬ 
ment must be considered. The power to prose 

Constitution, as irwell 
said by wunsel, is a power to prosecute war ac- 

^ nations and not in violation 

of that law. The power to make rules concerning 
captures on land and water is a power to makf 
such rules as Congress may prescribe subject to 
the condition that they are within the law of na- 

t on^w J Wk “®“8 of destruc- 

Sar Government in the prosecution of 

war may use, and there is a limit to the subjects 

.““‘f. oonfiscation which Government 
my authorize, imposed by the law of nations, 

l>“ding upon Congress than if the 
limitations were written in the Constitution. The 
pbin reason of this is that the rules and limita¬ 
tions prescribed by that law were in the contem- 
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plation of the parties who framed and the people 
who adopted the Constitution. 

Whatever an independent civilized nation may 
do in the prosecution of war according to the law 
of nations, Congress under the Constitution may 
authorize to be done and nothing more. 

While this excerpt is taken from a dissenting opin¬ 
ion of Mr. Justice Field, it is not in conflict with the 
decision of the court. Mr. Justice Clifford concurred 
in the opinion. 

Under our Constitution the retention of the property 
of an American citizen or of a friendly neutral who 
had ceased to be an enemy under legislation giving 
no opportunity to test the legality of the retention, 
would be unconstitutional. 

When there is doubt as to the meaning of an Act, 
that construction will be adopted which saves the Act 
from constitutional criticism. 

But the broad provisions of the Trading with the 
Enemy Act were intended by Congress to authorize 
this claimant to show to the court at any time within 
six months from the termination of the war, that it 
does not occupy the enemy relation described in the 
Act, and therefore has the right to the return of its 
property. The Act is constitutional because the con¬ 
struction we place upon it is the one Congress in¬ 
tended. 

The Department of Justice could authorize the re¬ 
turn : the courts should require the return, 

SECTION 9-b, APPROVED JUNE 5,1920, AUTHOR¬ 
IZES THE RETURN OF THIS PROPERTY TO 
PLAINTIFF. 

Paragraph b directs the return of property held by 
the Alien Property Custodian if the President shall 




deem that the owner thereof “wa8”-then follow 8 

ivisions separated by the'disjunctiveEach 

O these subdivisions names a class to whom their 
property was to be returned, and each is prepared with 
a view to addmg a class not covered by either of the 
other subdivisions. Section 9-b (1) is as follows: 

or subject of any nation or State or 
free city other than Germany or Austria or Hun¬ 
gary or Austria-Hungary, and is at the tinS of 
the return of such money or other property here- 

While we rely upon Section 9 (a) the war having 
technically and leplly ended July 2, 1921, we also in¬ 
sist that subdivision 1 of paragraph (b) authorized 

the return even before the war legally and technicallv 
ended. 


CITIZEN INCLUDES CORPORATION 

The term “citizen” includes corporations, unless the 

language of the Act clearly precludes such a con¬ 
struction. 

In the United States and Sioux Nation of Indians v 
Northwestern Express, Stage and Transportation 
Company, 164 U. S. 686, a corporation created bv the 
laws of the State of Minnesota, brought suit for per¬ 
sonal property destroyed by Indians of the Sioux 
tnbe. The Act under which the suit was brought au¬ 
thorized the court to adjudicate “all claims for prop¬ 
erty of citizens of the United States taken or de¬ 
stroyed by Indians.” 

The headnote reads, “A corporation of a State is a 
citizen of the United States within the meaning of the 
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Act of Congress of March 3, 1891, providing for 
the adjudication of claims of citizens of the United 
States for property taken or destroyed by Indians/’ 

In the case of Ramsey v. Tacoma Land Company, 
196 U. S. 359 (49th L. Ed. 513), the language of the 
statute under consideration was “a citizen of the 
United States or persons who have declared their in¬ 
tention to become such citizens.” The court held that 
the term ‘‘citizen” included corporations. 

The word “citizen” has not only been held by the 
courts to include corporations, but, so far as we have 
been able to find, it has universally been so treated in 
our diplomatic correspondence. 

In Moore^s International Law Digest, Vol. Ill, a 
quotation is given from a letter by Mr. Hay, Secretary 
of State, to the Secretary of War, March 27,1900. The 
subject under discussion was the status of a corpora¬ 
tion which was chartered in Porto Rico as a Spanish 
corporation before the peace treaty between the United 
States and Spain which annexed Porto Rico to the 
United States. Mr. Hay stated that as a result of 
annexation, this Spanish corporation became **as be¬ 
tween the United States and other governments, an 
American citizen,** 

These authorities and many others that could be 
cited recognize the fact that subdivision 1, using the 
word “citizen,” includes corporations and declares in 
effect that a corporation organized under the laws of 
Switzerland should have returned to it the property 
in the hands of the Custodian. 
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CONGEESS INTENDED TO BETUEN PEOPEBTY 

OF ALL NEUTBALS. 

Congress passed this Act to relieve the strain upon 
our diplomatic relations caused by the retention of 
neutral property. This was a remedial statute of in¬ 
ternational scope, and Congress clearly intended to 
comply with the requests of the Secretary of State and 
the Attorney General, who sought the return at once 
of property of neutral corporations. 

REPORT OF HOUSE COMMITTEE GIVES PUR¬ 
POSE OF CONGRESS IN ADOPTING SUBDI¬ 
VISION 1. 

Committee report contained a letter from 
lu General which called attention to the fact 

that Subdivision 1 returned the property of all “per- 
sons” (this mcluded corporations by the express def¬ 
inition of the Act) of countries with which we were 
not at war, and especially of those whose property had 

been taken over because they did business in enemy 
countries. ^ 

The bill passed the House on account of this report, 
and because the Secretary of State was urging action 
to return property of neutral nationals. In the Senate 
the bill was reported by the Judiciary Committee the 
same day it reached the Senate. A biU quite similar 
had been introduced in the Senate a short time pre¬ 
vious, but this House Bill was passed by the Senate 
the day it came over from the House with no written 
report, and without amendment, lie Senate action 
rested on the House Beport containing the letters of 
the Attorney General and the Secretary of State 
The Supreme Court of the United States in U t; 










and Manitoba Railway Company, 
^7 U. S. 310, expressly ruled that the report of a 
Congressional Committee may be resorted to in aid 
ot the construction of an Act of Congress. 

® Congress with letters from 

the Secretary of State and the Attorney General, ad¬ 
dressed to the Committee on Interstate and Foreign 
Commerce. In the report of the Committee on Inter- 
state and Foreign Commerce these letters were copied 
in full. The legislation was recommended, and favor¬ 
able action upon Paragraph B of Section 9 was rec¬ 
ommended for the reasons set forth in these letters. 

The purpose of subdivision 1 was discussed, but no 
reference to subdivision 6 was made in the report of 
the Committee, or upon the floor of either House. The 
report of the Committee on Interstate and Foreign 
Commerce of the House shows beyond question that 
subsection 1 of paragraph (b) was intended to apply 
to corporations, and was intended to return the prop¬ 
erty of neutrals where taken over upon the ground that 
they did business in ememy countries, 

BEPORT OF HOUSE COMMITTEE SUSTAINS 

CONSTRUCTION OF SUB-SECTION 1 GIVING 

RIGHT TO RETURN OF PLAINTIFF'S PROP 
EBTY. 

The Committee report itself declared: 

^^6 purpose of the above bill is to amend Sec- 
tion 9 of the trading-with-the-enemy act so as to 
tacilitate the return on the part of the Alien Prop- 
Chistodian of money or other property con¬ 
veyed, transferred, assigned, delivered, or paid to 

him or seized by him under the provisions of the 
above act. 
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® approximately 

|o56,U00,000 worth of private property which it 

lound in this country belonging to individual cit- 
izens of enemy countries residing in their country 
at the outbreak of the war and still residing there 
does not intend to confiscate this property. It 
was the intention of Congress when the property 
was taken tibat it should be held in custody durina 
the war and that after the war the property or its 
proceeds should be returned to the owners. It has 
never be^en the purpose or the practice of the 
Umtea otates to seize the private property of a 
belligerent to pay our Government’s claims against 
such belligerent. Such practice is contrary to the 
sptrtt of international law throughout the world. 
fne reasons for the enactment of the pendins 
measure are clearly set forth in the accompanying 
communications received from the Attorney Gen- 
eral and the Secretary of State. For the reasons 
set forth in the letter of the Secretary of State 
prompt and favorable action is urged in order that 
tbe State Department may be relieved of some em¬ 
barrassment in its dealings with some countries 
ot Europe. For these reasons the committee fa- 
vorably reports the bill as above amended^. 

The letter of the Secretary of State of May 5, 1920 
contained the following statement: * * 


The vanous neutral and allied States whose 
nMionals property has been taken over by the 
Alien Property Custodian by reason of their resi¬ 
dence in enemy or ally of enemy territory, or 
otherwise, for some time have been pressing for 
the release of such property. It appears that the 
Department of Justice has ruled that, under the 
trading with the enemy act in its present form, it 
m not in a position to release this property. 
Dnnng the actual conduct of hostilities it mav 
have been advisable to retain such property In 
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view, however, of the cessation of hostilities, this 
department feels that the Government should no 
longer retain this property, even though a techni¬ 
cal state of war may still exist. To do so would 
undoubtedly create an unfavorable impression in 
the States concerned, and would he of no advan¬ 
tage to the United States in its negotiations with 
enemy countries. 

The letter from the Secretary of State of May 21, 
1920, contained the following statement: 

The draft, it is understood, is largely based on 
representations from this department, made in 
view of the fact that the Attorney General holds 
that under the trading-with-the-enemy act, in its 
present form, he is unable to release property to 
owners, who when it was taken over were included, 
for any reason, in the terms **enemy** or “ally of 
enemy,” as used in the act and consequently, in 
spite of strong representations by various neutral 
and associated Governments, it has been impossi¬ 
ble to return the property of their nationals, which 
it would appear this Government should no longer 
retain. To longer retain property of this charac¬ 
ter can hardly fail to unfavorably affect the rela¬ 
tions of this Government with Gie Governments 
concerned, and I am strongly of the opinion that 
Section 9 of the act should be amended at an early 
date, so as to permit in proper cases the return of 
such property. I hope that it will be possible to 
give favorable consideration to the matter, and 
that an amendment of the act can be passed be¬ 
fore the recess of Congress. 

The letter of the Attorney General contained the 
following statement: 


Under subdivision (1) thereof will be permitted 
the return of property to all American citizens, 
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wherever resident, to citizens of Turkey and Bul¬ 
garia Md to persons whose property was seques¬ 
trated because of the fact that they were doing 
business within enemy territory (provided they 
are not citizens of enemy countries). 

The report of this House Committee with the letters 
from the Secretary of State and the Attorney General 
show clearly that the purpose of this Act was to pro- 
vide for the return of the property of neutrals. The 
State Department was being embarrassed by the in¬ 
sistence of neuteal governments that reason for the 

detention of their “nationals” property no longer ex¬ 
isted. 

The Secretary of State evidently thought that the 
law already provided for the return, but the Attorney 
General had held to the contrary. He urged Congress 
to pass legislation which would comply with the just 
appeal of neutral governments for the return of prop¬ 
erty to their nationals. He pointed out that with the 
cessation of hostilities, our Government should no 
longer retain this property, and that to do so would 

undoubtedly create an unfavorable impression in the 
States concerned. 

The report of the committee, embodying the letters 
of the two Cabinet officers, shows conclusively that 
words of return were to be used with their broadest 
and most liberal meaning. 

The seven sub-sections following Sub-section 1, each 
add some class to whom property was to be returned. 
When the Secretary of State referred to the fact that 
various neutrals and allied states were nailing for the 
return of the property of their “nationals,” he used a 
word which undoubtedly included corporations. A 
corporation is always recognized as a national of the 
country creating it. 
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One of the neutrals calling for the return of the prop¬ 
erty of its nationals was Switzerland, and the property 
of this plaintiff was one of the properties our Govern- 
ment was requested to return. 

The Attorney General in his letter discusses the 
meaning and effect of subsection 1, He says, under 
subdivision 1 thereof, will be provided the return of 
property * * * to persons whose property was 

sequestrated, because of the fact that they were doing 
business in enemy territory.” He not only describes 
the ground upon which plaintiff had been classed as 
an enemy, and declares that Sub-section 1 will return 
the property of those in this class, but he uses the 
word ^ persons” as applicable to those whose prop¬ 
erty will be returned under Sub-section 1. He treats 

the word “persons” as having the same meaning as 
^‘citizens.’’ 

If we turn to the Trading-with-the-Enemy Act, Sec¬ 
tion 9 of which was amended by the Act approved 
June 5, 1920, we find that, in Section 2, subsection (c) 
of the original act, it is declared **the word persoviy* 
as used herein, shall be deemed to be an individual, 
partnership, association, company or other unincor¬ 
porated body of individuals or corporaMon or body 
politic.’’ So that ‘‘person” by the language of the Act 
is declared to include corporations. 

The Attorney General in discussing subsection 1 de¬ 
clared that this subsection will return to all per sons 
whose property was sequestered because of the fact 
that they were doing business in enemy territory, such 
property belonging to them. As the Act defines “per¬ 
sons” to include corporations, the Attorney General 
in effect advised the Committee that subsection 1 
would return to all corporations “whose property was 


sequestrated because of the fact that they were doing 
business within enemy territory,’^ the property so se¬ 
questered. His construction of the meaning of Sub¬ 
section 1, gives to this plaintiff the right to have its 
property returned. 

Congress was definitely advised by the report of the 
House Committee that Subdivision 1 permitted the re¬ 
turn of property to corporations (persons) whose 
property was sequestered because they were doing 
business within enemy territory. The word citizen in 
Subdivision 1 was construed by the report to include 
corporations. 

This report was accepted by both Houses of Con¬ 
gress, and the Act was passed relying upon the report 
for its meaning. An examination of the Congressional 
Eecord shows this to be true. 

SUBDIVISION 6. 

Subdivision 6 is relied upon to restrict the meaning 
of the word ‘‘citizen’’ in Subdivision 1 and to prevent 
it from including “corporations.” Subdivision 6 
reads; 

I 

A partnership, association, or other unincorpor¬ 
ated body of individuals outside the United States, 
or a corporation in^rporated within any country 
other than the United States, and was entirely 
owned at such time by subjects or citizens of na¬ 
tions, states, or free cities other than Germany or 
Austria or Hungary or Austria-Hungary and is 
so owned at the timd of the return of its money or 
other property hereunder; or 

The Congressional Eecord shows that Subdivision 6 
came to Congress from the Department of Justice. We 















have never been able to find a man willing to admit its 
authorship. It never attracted any attention in Con¬ 
gress nor was it mentioned in reports of committees 
or debates. It is awkward, if not ungranuuatical. Its 
meaning is too uncertain for it to set aside what we 
have shown by the report of the Committee in the 
House of Representatives was the construction placed 
by Congress on Subdivision 1. 

It is contended that Subdivision 6 restricts the mean¬ 
ing of Subdivision 1 because “was entirely owned” 
rne^s “composed entirely of members and stockhold¬ 
ers.” It would have been easy to use this language if 
Congress had meant it. “And was entirely owned” 
can not grammatically refer to “partnerships and cor¬ 
porations.” Partnerships are composed of persons. 
They own property and are not owned as property. 
Corporations own property. They are not owned as 
property. Stock may be owned, but the corporate en¬ 
tity IS not owned. The property of a corporation is 
the property of the corporation as a distinct entity 
and not that of the separate stockholders. 

In Humphries v. McKissoch, 140 U. S. 312, the valid¬ 
ity of the action of all the stockholders of a corpora¬ 
tion in transferring its property without corporate 

action arose, and in disposing of the case Mr. Justice 
Fields said:— 

Both the commissioner, and the court, in con¬ 
firming his report and entering the decree men- 
tioned, seem to have confounded the ownership of 
stock in a corporation with ownership of its prop- 
ei^. But nothing is more distinct than the two 
rights: the owner^ip of one confers no ownership 
of ^e other. The property of a corporation is not 
subject to the control of individual members. 


whether acting separately or jointly. The corpor¬ 
ation—the artificial being created—^holds the 
property. 

As the ‘‘owned’’ applies to property, the “and was 
entirely owned” may have been intended to refer back 
to the introduction preceding No. 1, and apply to prop¬ 
erty as thus mentioned. 

To make subdivision 6 restrict the meaning of sub¬ 
division 1, it is necessary to change the words “cor¬ 
poration incorporated within any countrj' other than * 
the United States and was entirely owned, at such time 
by subjects or citizens of nations ’ ’ not at war with the 
United States, to “corporation incorporated within 
any country other than the United States, to receive 
the ben-efit of this act must he composed entirely of 
stockholders, who are subjects or citizens of nations 
not at war with the United States.” That is to say, 
for the words “and was entirely owned” there must be 
substituted by judicial construction, the words “to 
receive the benefit of this act, must be compK)sed en¬ 
tirely of stockholders,” etc. 

There is nothing in this legislation to justify the 
belief that such a change was in the mind of Congress. 
Such a violent change of language would require clear 
evidence of legislative purpose to restrict the meaning 
of “citizen” in No. 1 before a court could sanction it. 
On the contrary it is clear that Congress meant to in¬ 
clude corporations in Subdivision 1. 

The construction sought would put Congress in the 
attitude of declining at that time to return the prop¬ 
erty of a neutral corporation even if one stockholder 
was a national of a country with which the United 
States was at war. That this could not have been the 
purpose of Congress is obvious. 


/ 


/ 


/ 
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PROPERTY OF CORPORATION COULD NOT BE 
SEGREGATED TO INDIVIDUAL STOCK¬ 
HOLDERS. 

The property here was the property of the corpora¬ 
tion as a distinct entity. It could not have been seg¬ 
regated and made to follow the individual stockholder. 

In Corpus Juris, VoL 14, page 54, the following rule 
is laid down: 

It is also a well settled and an important rule 
that the real or personal property and choses in 
action conveyed to or acquired by a corporation 
are in law the property of the corporation as a 
distinct legal entity, in the same sense as a natural 
person owns property, and not in any sense the 
property of its members or stockholders. 

Many authorities are cited in support of this rule. 
Among these will be found the following;— 

Fritz Schulz, Jr., Inc., vs. Raines, 164 N. Y. 
S. 454, holding that a corporation organized under 
the laws of New Jersey, although its stockholders 
were German citizens, was nevertheless a distinct 
legal entity from the alien owners of its stock, and 
it was not in the position of an alien enemy within 
the meaning of the proclamation of the President 
of the United States of April 6, 1917. 

Also Continental Tyre, etc., Co. Ltd. vs. Daimler 
Co., Ltd., 1 K. B. 893, 5 B. R. C. 304, holding a 
company incorporated in England, all the shares 
of which, ex^pt one, were held by German sub¬ 
jects and residents, and all the directors of which 
were Germans, nevertheless an English Company, 
and not an alien enemy. 
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In the case of Reg, v. Arnoud, 9 Q. B. 806, it was 
held that a vessel j&elonging to a British corpora¬ 
tion was entitled to registry under a statute allow- 
ing the re^stry of vessels belonging wholly to 
British subjects, although some of the members of 
the corporation were foreigners, as the individual 
members of the corporation are in no legal sense 
the owners of its property. 

DIPLOMATIC TREATMENT OF CORPORA¬ 
TIONS. 

In our diplomatic treatment of corporations we had 
always classed the property of a corporation as con¬ 
trolled by the nationality of the country granting the 
charter, and in no way affected by the nationality of a 
stockholder. 

Moore's International Lem Digest, Vol. 6, page 641, 
discussing thel interposition by a government in behalf 

of a corporation of its creation, lays down the rule as 
follows:— 

It is well settled that a government may inter¬ 
vene in behalf of a company incorporated under 
its laws or under the laws of a constituent state 
or province. In such case the act of incorporation 
is considered as clothing the artificial person there¬ 
by created with the nationality of its creator, with¬ 
out regard to the citizenship of the individuals by 
whom the securities of the company may be owned. 

On page 642 of the same volume, Mr. Moore cites 
the action of Mr. Olney, Secretary of State, in an in¬ 
struction to Mr. Sleeper, Minister to Colombia, Feb. 
24th, 1897. In this case an American corporation pub¬ 
lished The Panama Star and Herald, which was sus¬ 
pended in Colombia by a military order. Mr. Olney 
calls attention to the fact that the Panama Star and 
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Herald had been incorporated under the laws of the 
State of New York, and as such was entitled to the 
protection of the United States. The Colombian Gov¬ 
ernment had accorded the corporation the privileges 
authorized by law to foreign corporations. The Colom¬ 
bian Government set up that the paper was being pub- 
ished by its vice-president, who was a resident of 
PanaiQa and a citizen of Colombia. 

Secretary Olney insisted that the citizenship of the 

corporation was controlled by the nationality of its 

creation; that the nationality of the stockholders did 

not affect the status of the corporation, and finally 
said 


The Star and Herald corporation is a legal “per¬ 
son m ^ntemplation of law, and is not to be de¬ 
prived of its just compensation and damages by 
techmcabties unknown to the law. 

On page 646, of the same volume, Mr. Moore cites 
action substantially similar by Mr. Frelinghuysen, Sec¬ 
retary of State. 

On page 644 of the same volume Mr. Moore cites 
the ^tion of Mr. Seward, Secretary of State, in con¬ 
nection with the steamer Antioquia. The corporation 
owning this steamer was organized under the laws of 
Colombia. The steamer was seized by the Colombian 
Government. There were a number of American stock¬ 
holders who called upon the Secretary of State to in¬ 
tervene in their behalf. Mr. Seward did not intervene; 
he took the position that an American citizen “as a 
corporator had no individual property in the chattels 
or the credits of the corporation.” 

Mr. Seward then referred to a decision of the Su¬ 
preme Court of the United States, and to a decision of 


I 



35 


an English court sustaining the view expressed, and 
declared that the compan^^ owning the Antioquia as an 
entity was to be assimilated to a citizen of Colombia. 
The decision of the Supreme Court of the United States 
to which Mr. Seward referred was in the Bank Tax 
case, 70th U. S., 584, where Mr. Justice Nelson uses the 
following language:— 

« 

• 

The corporation is the legal owner of all the 
property of the bank, real and personal, and with¬ 
in the powers conferred upon it by the charter, 
and for the purposes for wMch it was created can 
deal with the corporate property as absolutely as 
a private individual can deal with his own. This 
is familiar law and will be found in every work 
that may be opened on the subject of corporations. 
A strict exemplification may be seen in the case 
The Queen v, Arnoud, 9th Ad. and Ell. N. S. 806. 
The case related to the registry of a ship owned 
by a corporation. Lord Denman observed: ‘‘It 
appears to me that the British corporation is, as 
such, the sole owner of the ship. The individual 
members of the corporation are no doubt inter¬ 
ested in one sense in the property of the corpora¬ 
tion, as they may derive individual benefits from 
its increase or loss from its decrease; but in no 
legal sense are the individual members the own¬ 
ers.'^ 

WHILE ACTUALLY FIGHTING, ENEMY DESIG¬ 
NATION FOLLOWED CORPORATION—NOT 
STOCKHOLDER. 

In the original bill the status of “enemy’’ was given 
to a neutral corporation only because it did business 
in an enemy country. Even while the war was in actual 
progress we did not attribute an enemy character to a 




corporation because it had a stockholder who was a 
national of a country with which we were at war. 

If the construction claimed is correct it would place 
Congress in the attitude of failing to return the prop¬ 
erty of a neutral corporation if a share of the stock 
was held by a national of a country with which we were 
at war, even though that national resided in the United 

States, where we did not interfere with him or his prop¬ 
erty. 

SUBDIVISIONS 1 AND 6 DO NOT APPLY TO TflU 

SAME COUNTRIES. 

The view that subdivision 1, a general provision of 
the Act, is in conflict with subdivision 6, a specific pro¬ 
vision of the Act, was based upon the claim that sub¬ 
division 1 provides cdl citizens of certain countries 
may recover their property, while subdivision 6 speci¬ 
fies certain citizens of the same countries may recover 
their property. 

TMs is not true. Subdivisions 1 and 6 do not apply 
to citizens of the same countries. Subdivision 1 ap¬ 
plies to citizens of countries with which we were not 

at war. 

SUBDIVISION 6 WAS INTENDED TO RETUBN 

CERTAIN PARTNERSHIPS 
AND CORPORATIONS EVEN OP^ COUN¬ 
TRIES WITH WHICH THE UNITED STATPIS 
WAS AT WAR, AND ADDS A CLASS NOT 
COVERED BY NO. 1. 

The outstanding purpose of subdivision 6 was to 
extend the privilep of return to certain citizens of 
countries with which we were at war. Whether we 
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^ept the words “and was entirely owned” as mean¬ 
ing what they say, and apply them to property, or 
whether we accept the view that they extend to stock¬ 
holders, subdivision 6 can be given effect without con¬ 
flict with subdivision 1. Subdivision 1 was intended to 
take care of all who were not of nationalities with 
which we were at war. Subdivision 6 was intended to 

reach a class of organizations in countries with which 
we were at war. 

There were agencies who handled property in Ger¬ 
many as tnistees for corporations of the United States 
and of Great Britain, and property nominally theirs 
was really owned by citizens of our own country and 
of Great Britain. There were corporations in Ger¬ 
many all the stock of which was owned by citizens of 
the United States and by citizens of countries with 
which we were not at war. 

This amendment of Section 9-b contained eight sub¬ 
divisions, each one of which added a class to whom 
property would be returned not covered by any other 
subdivision. Subdivision 6 added the organizations of 
countries with which we were at war, with the limita¬ 
tion ‘‘and was entirely ownedby citizens other than 
nationals of countries with which we were at war. 

It can not be doubted that Congress intended the 
word “ citizen»» in subdivision 1 to include corpora¬ 
tions. Six of the additional subdivisions undoubtedly 
gave relief to additional parties. Congress looked to 
subdivision 6 to do the same thing. It added partner¬ 
ships and corporations of enemy countries, and thus 
it was in Ime with the other six subdivisions. 
Subdivisions 1 and 6 are thus harmonized. 

In Peck, et al,, v, Jenness, et al., 48 U. S. (7 How.), 

612, Mr. Justice Grier, delivering the opinion of the 
court, said: 
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portion of a statute should not be con- 
^raed to annul or destroy what has been clearly 
granted by another. * * • It is among the 

to the conftruc- 
statutes, that every section, provision and 
c ause of a statute shall be expounded by refer¬ 
ent to every otter; and if possible every clause 
and P^'ovjsion shall pail and have the e^t con- 
teiiiplat6d by the legislature. 

The court will give these two paragraphs the mean- 
1^, if possible, which will permit them to have the 
effect contemplated by Congress. 

Subdivision 6 does not say no corporation shall have 
Its property returned unless the “and was entirely 

owned ” can be applied to it. ^ 

Subdivision 6 adds to corporations, undoubtedly in¬ 
tended to be included by Congress in subdivision 1 
wrporations in enemy countries. Accepting the view 
that Congress intended, by subdivision 1, to include 
corporations not of enemy countries, and that subdi- 
^«on 6 adds corppations of enemy countries, anv 
ifference is reconciled, the purpose of Congress is 
earned out, both clauses avail, and have the effect 
contemplated by the legislature. 

It is therefore respectfully submitted that the ap¬ 
pellants are entitled in equity and in law to have their 
property returned, and that the motion to dismiss their 
petition should not have been sustained. 

Hoke Smith, 

906 Southern Budding fo’' Appellant. 

Wadmigton, D. C. 







i^wsTRiCT OF COLUMBIA 

Filed 



INTHB 


Comt Of )llpjpeal0,|l^ofd(to( Colttt^ 

Apkil Teem, 1922. 


No. 3842. 


Swiss National Insubancjb Company, Ltd., a Cobpqba- 

TiON, Appellant, 

vs. 

Thomas W. Miller, as Alien Property Citstodian, and 
Frank White as Treasurer op thr Unipb> 
States, Appellees. 


APPEAL FROM THE SUPREME COURT OF THE 
DISTRICT OF COLUMBIA. 


SUPPLEMENTAL BRIEF OF APPELLANT. 


Hoke Smitm, 

906 Southeni Bulldog, 
Wfifidiii^on, D. C, 
Attorney for Appellant, 












TABLE OF CASES CITED. 

Page 

Adams v. Woods, 2 Cranch, 336.. 12 

Paw V. Marsteller, 2 Cranch, 10 . !..[ 12 

McKinley v. Wheeler, 130 U. S., 630....!!!.. . . " 4 

Northwestern Insurance Co. v. Biggs, 203 U. S., 

243. .......................... 0 

Paul V. Commonwealth of Virginia, 8 Wail., 5 

Stover, Bates & Co. v. Walsh, 226 U. S., 112 "7 

Townsend v. Little, et ah, 109 U. S., 504..' 14 

U. S. V. Northwestern Express Co., 164 U. S., 1 

Western Turf Association v. Greenberg, 204 U. S., 

3o9. fj 

Opinion of Hon. William H. Taft, Acting Attorney 
General. ^ 

Beaver Lumber Co. v. Barker, 74 Ore., ^ 5 ... " ’ ’ 2 

Greenough v. Board of Police Commissioners of 

the Town of Tiverton, 30 E. L, 212 . 3 

Wilson, et (d. v. Triumph Consolidated Minin? Co 
19 Utah, 67. 3 

Pacific Steam Navigation Co. v. Amoud, 25 Law 
Joumal, U. S. Part II, Com. Law No. 50 4 

Lemmon v. People, 20 N. Y., 607 _ 6 

Erie v. Boots, 72 Pa. St., 196. 12 

Osborne v. Everett, 103 Pa. St., 421..... I 3 

Mitchell V. Duncan, 7 Fla., 13. !...... 14 

Kent’s Commentaries, Vol 1 , 462 .15 

Ex parte Redman, 3 App. D. C., 317!!!!. if! 

Bush V. D. C., 1 App. D C 1 . ic 

Miles Co. V. Carver, et at., 5 App. D. C., 138. 17 

Washington Terminal Co. v. D. C., 36 App. D. C., 

. YJ 

District of Columbia v. Dewalt, 31 App. D.' C.,'326! 17 

U. S. V. Mason, 33 App. D. C., 354_ 18 

State V. WaUams, 8 Ind., 191..18 








































IN THE 


Court of ]appealtf,30i!Btnct of Columfiia 

April Term, 1922 


. No. 3842 


Swiss National Insurance Company, Ltd., a Corpora¬ 
tion, Appellant, 
vs. 

Thomas W. Miller, as Alien Property Custodian, and 
Frank White, as Treasurer op the United 
States, Appellees. 


Appeal from the Supreme Court op the District op 

Columbia 


SUPPLEMENTAL BRIEF OF APPELLANT 


THE WORD “CITIZEN” IN SUBSECTION 1, 
INCLUDES CORPORATIONS 

I w-ish to supplement the discussion of this subject 
contained on pages 21 and 22 of the original brief. 

In U. S. vs. Northwestern Express Co., 164 U. S., 688 
(41 Law Ed., 599), ithe Court held not only that the 
word “citizen” included corporations, but that the 
words “citizens of the United States” included cor¬ 
porations incorporated by the individual states. On 
page 688 of this opinion, the following statement is 
made by the Court: 
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Confess has frequently in its legislation, as 
also the treaty-making power, used the words ‘citi¬ 
zens of the United States’ in the broadest sense, 
and as embracing corporations created by state 

T OA French spoliation act of 

January 20, 1885, authority was conferred on the 

to adjudicate upon certain claims 
ot Citizens of the United States or their legal 
representatives.’ The Court of Claims, however, 
made no distinction in the exercise of jurisdiction 
between the claims of natural persons or of cor¬ 
porations. * • • Congress appropriated for 
the payment of judgments thus rendered in favor 
of corporations. * * * In various treaties en- 
tered into by the Government, the term ‘citizens of 
the United States ’ has been used in the general 
sense already referred to.” 

The Court cited treaties with Mexico, Venezuela, 
Peru, Great Britain and with France, and then stated: 

“With this frequent use by Congress of the 
word ‘citizen’ as embracing a corporation, it re¬ 
mained only to ascertain from the nature of the 
act whether the words were used in the act in their 
general signification,** 

The Court also, in this opinion, referring to the 
fact that the Act gave the right to sue to citizens of 
the United States, while the plaintiff was a corpora¬ 
tion created by one of the states, said: 

^ These considerations give rise to an ambiguity 
■^^ich we must solve, not by reference to a mere 
abstract technicality, but by that cardinal rule 
which commands that we seek out and follow the 

purpose intended to be accomplished by 
the law-making power.” 

STATE COUETS 

The authorities from the several states are so unani¬ 
mous in holding that the word “citizen” when used in 
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a statute includes corporations, the conclusion is ir¬ 
resistible that the Members of Congress from the sev¬ 
eral states, and the Senators from the various states, 
a majority of whom are lawyers, intended the word 
‘‘citizen’’ in subdivision 1 tc include corporations. 

In Oregon, there is a state law providing that the 
purchasers of state lands shall be citizens of the United 
States, or those who shall have declared their intention 
of becoming such, and shall hs eighteen yeaTs of ago. 
It might be from this language that the legislature 
had in mind only natural persons, but in Beaver Lum¬ 
ber Co. vs. Barker, 74 Ore., 535, the Court held that 
these provisions included a domestic corporation, and 
that a corporation was such a citizen as was entitled 
to purchase land. 

In Rhode Island, Greenough vs. Board of Police 
Commissioners of the Town of Tiverton, 30 R. L, 212, 
the Court held that corporations conducting the liquor 
business are “citizens resident within this state for 
the purpose set forth in the license laws, providing that 
licenses ‘may be granted to citizens resident within 
this state’.” 

In Utah, Wilson et al. vs. Triumph Consolidated 
Mining Co., 19 Utah, 67, the Court said: “A corpora¬ 
tion organized under the laws of Utah is a citizen of 
the state.” 

There are numberless decisions holding that the 
word “citizen” includes corporations, but I do not care 
to burden the record or occupy the time of the Court 
by quoting from more of them. The following perti¬ 
nent cases are cited: Hobbs vs. Manhattan Insurance 
Co., 56 Maine, 417; Mining Co. vs. First National Bank, 

7 Montana, 530; Quigley vs. Central Pacific Railroad, 
11 Nevada, 350; ^arr vs. Insurance Co., 25 Wiscon¬ 
sin, 143; Martin vs. Mutual Life Insurance Co. of New 
York, 105 Mass., 141; Herryford vs. Aetna Insurance 
Co., 42 Mo., 148; Western Union vs. Dickinson, 40 Ind., 
444; Stevens vs. Phoenix Insurance Co., 41 N. Y., 150. 
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OPINION OF ATTORNEY GENERAL. 

Honorable William H. Taft, Acting Attorney Gen¬ 
eral, was called upon to construe the Act of March 3 
1891, which was “An Act to Provide Mail Service Be¬ 
tween the United States and Foreign Ports, and to 
remote Commerce.” The Act required the service 
to be performed in American-built ships, owned and 
officered by American citizens. Acting Attorney Gen¬ 
eral Taft stated the question as follows: 


“Is a corporation organized under the laws of 

United States an American citizen 
Within the meaning of the Act!’’ 


answered the question in the affirmative, citing 

130 U. S., 630. He also cited 
the Queen” on the prosecution of the Pacific Steam 
Navigation Co. vs. Arnoud (25 Law Journal U. S. Part 
II, Com. Law No. 50), an English case holding that a 
British statute which provided that no vessel should 
be registered under it unless the vessel wholly belonged 
to Her Majesty’s subjects, did not prevent the regis¬ 
tration of a vessel owned by a British corporation, al¬ 
though some of the members of the corporation were 
foreigners. 


CASES CITED BY APPELLEE 

Counsel for the appellee cites several cases in which 
he insists that the team “citizen” did not include cor¬ 
porations, but he has failed to grasp, or at least failed 
to present, the true reason why the term “citizen” as 
used did not include corporations. The cases which 
he cites involve a construction of either the Fourth 
Article or the Fourteenth Amendment to the Constitu¬ 
tion of the United States. In the Fourth Article the 
lanpage used is “The citizens of each state shall be 

entitled to all privileges and immunities of citizens in 
the several states.’’ 



The “privileges and immunities” here Iwing dealt 
with are those accorded in all of the states to their 
resident citizens. This provision of the Constitution 
therefore, declares that non-resident citizens shall be 
accorded the “privileges and immunities” which the 
resident citizens of all of the states receive. The 
“privileges and immunities” covered by this article 
were limited to those given in the several states to 
their resident citizens. A special privilege granted 
by any state to a citizen, whether a natural person or 
an artificial person, was not included in the “priv¬ 
ileges and immunities” covered by this provision, be¬ 
cause such a special privilege or immunity was not a 

privilege or immunity given to citizens in “the several 
states.” 

In the Fourteenth Amendment, provision is made 
that no state shall make or enforce any law which shall 
abridge the privileges and immunities of citizens of 
the United States. The words ‘‘privileges and im¬ 
munities” are here again used as they were used in 
the Fourth Article, and the Court has given to them 
the same meaning which was given them under the 
Fourth Article. Practically the same language is used 

in the Fourteenth Amendment which was used in Ar¬ 
ticle Four. 

Counsel cites Paul vs. Commonwealth of Virginia, 

8 Wall., 168 (19 Law Ed., 357 and 360). In this case, Mr! 
Justice Field, referring to Article Four of the Constitu¬ 
tion, points out what are the privileges and immunities 
of citizenship in the several states, in the following 
language: 

“It was undoubtedly the object of the clause in 
question to place the citizens of each state upon 
the same footing with citizens of other states, so 
far as the advantages resulting from citizenship 
m those states are concerned. It relieves them 
from the disabdities of alienage in other states; 
it inhibits discriminating legislation against them 
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by other states; it gives them the right of free 
ingress into other states, and egress from them; 
it insures to them in other states the same free¬ 
dom possessed by the citizens of those States in 
the acquisition and enjoyment of property and in 
the pursuit of happiness; and it secures to them 
in other states the equal protection of their laws. 
It has been justly said that no provision in the 
Constitution has tended so strongly to constitute 
the citizens of the United States one people as 
this. Lemmon vs. People, 20 N. Y., 607. 

“ Indeed, without some provision of the kind re¬ 
moving from the citizens of each state the disabili¬ 
ties of alienage in the other states and giving them 
equality of privilege with citizens of those states, 
the Kepublic would have constituted little more 
than a league of states; it would not have con¬ 
stituted the Union which now exists. 

“But the privileges and immunities secured to 
the citizens of each state in the several states, by 
the provision in question, are those privileges and 
immunities which are common to the citizens in 
the latter states under their Constitution and laws 
hy virtue of their being citizens. Special priv¬ 
ileges enjoyed by citizens in their own states are 
not secured in other states by this provision. It 
was not intended by the provision to give to the 
laws of one state any operation in other states. 
They can have no such operation, except by the 
permission, express or implied, of those states. 
The special privileges which they confer must, 
therefore, be enjoyed at home, unless the assent 
of other states to their enjoyment therein be 
given.” 

While the Supreme Court has placed the meaning 
upon “privileges and immunities” to which I have 
referred, it has also held that the Fourteenth Amend¬ 
ment includes corporations, in its denial to any state 
of the right to deprive any person of property without 
due process of law, or to deny to any person within 
its jurisdiction the equal protection of the law. North¬ 
western Life Insurance Co. vs. Biggs, 203 U. S., 243 




(51 Law Ed., 168); Stover, Bates & Co. vs. Walsh, 226 
U. S., 112 (57 Law Ed., 146). 

JUSTICE BAILEY’S EEEOB 

Justice Bailey, in his opinion, used the following 
language: 

While it is true that our Courts have held that 
tor many purposes, especially with reference to 
the jurisdiction of the Federal Courts, a corpora¬ 
tion IS a citizen of the state by which it is incor¬ 
porated, yet the word ‘citizens^ does not neces¬ 
sarily include corporations/’ 

In support of this view, he cites Western Turf Asso¬ 
ciation vs. Greenberg, 204 U. S., 359. (51 Law Ed., 
520.) 

Justice Bailey erred in saying that, ‘‘especially with 
reference to the jurisdiction of the Federal Courts,” 
c^ts held that a “corporation is a citizen of the 
stat^Fhich it is incorporated.” In point of fact, the 
Courts have with unanimity held that the word “citi¬ 
zen” includes corporations. 

The particular case which he cites is not a case which 
varies from this* rule. It was a case in which Green¬ 
berg purchased a ticket issued by the Turf Association, 
admitting him to the race course. After being ad¬ 
mitted, he was ejected by police officers. A statute of 
California required places of entertainment to admit 
all not under the influence of liquor, or guilty of bois¬ 
terous conduct, etc., and authorized a recovery from 
proprietors who disregarded the law. The defendant 
questioned the validity of this statute, and relied upon 
the Fourteenth Amendment. The Court held: 

“The contention that it is unconstitutional as 
denying to the defendant the equal protection of 
the law is without merit, for the statute is ap¬ 
plicable alike to all persons, corporations, or 
associations conducting places of public amuse- 
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ment or entertainment. Of still less merit is 
the suggestion ^ that the statute abridges the 
rights and privileges of citizens; for a corpora¬ 
tion cannot be deemed a citizen within the mean- 
ing of the clause of the Constitution of the United 
otates which protects the privileges and immuni¬ 
ties of citizens of the United States against being 
abridged or impaired by the law of a state.’’ 

The Court then discussed the question of whether 
the statute deprived the defendant of any property 
without due process of law, and based its decision that 
he was deprived of no property rights upon the fact 
that the police power of the state extended to the regu¬ 
lations made by the state in the case under considera¬ 
tion. 

While all the cases holding that the Fourth Article 
and the Fourteenth Amendment do not apply to cor¬ 
porations, so far as ‘‘privileges and immunities” are 
concerned, have not repeated the clear reasoning found 
in 8 Wallace, still they all go back to that case. The 
reasoning in that case is based upon the fact that the 

privileges and immunities” are limited to those found 
in all the states, and do not apply to special grants 
in a state, either to natural or to artificial persons. 

SECTION 9 (b) 

Section 9 (b) contains eight subsections, each of 
which provides for the release of property held by 
the Alien Property Custodian. These subsections are 
separated by the disjunctive “or,” so each independ¬ 
ent of the others gives the right of return. 

Subsection 1 includes citizens or subjects of any na¬ 
tion other than Germany, Austria, Hungary or Aus¬ 
tria-Hungary. 

The Supreme Court of the United States has held 
that the “general signification” of the word “citizen” 
includes corporations. “Citizen” has always been 



so used in our treaties and in our diplomatic negotia¬ 
tions. It has been held to include corporations by the 
State Courts in many decisions. It has been held to 
include corporations by the Attorney General's office. 

Is there anything in this Act to show that Congress 
did not intend to use the term in its general significa¬ 
tion? The Act was passed, after the war was over, 
at the request of the Secretary of State, and upon a 
letter from the Attorney General, to meet a difficulty 
encountered by the State Department by reason of the 
complaint of neutra|| countries that the property of 
their nationals was still being held by our Govern¬ 
ment, although the war was over. The request of the 
Secretary of State applied to all nationals of neutral 
countries. It was not limited to individual nationals. 
The embarrassment from which our Gt)vernment was 
suffering, in its relations with neutral countries, was 
just as much due to the retention of the property of 
neutral corporations as of neutral individuals. Appel¬ 
lant was one of the nationals whose property the Swiss 
Government insisted should be returned. The Act was 
passed June 5, 1920. It was certainly intended to re¬ 
lieve the situation just mentioned. 

Subsection 1 was clearly intended to cover the re¬ 
turn of property to all neutral nationals. Subdivi¬ 
sion 2 adds an additional special class whose property 
was to be returned; and the same can be said of each 
of the other six provisions for the return of property. 

The contention of appellee is that Subsection 6, by 
specifying authority for the return of property of cor¬ 
porations under certain circumstances, excludes cor¬ 
porations from the operation of Subsection 1. The con¬ 
tention of appellee is that the language of subsection 
6, by providing for the return of property to ‘‘a cor¬ 
poration incorporated within any country other than 
the United States, and was entirely owned at such time 
by subjects of countries other than Germany, Austria, 



Hungary or Austria-Hungary,” limits and restricts 
the meaning of subsection 1, and takes from it its gen¬ 
eral signification. The appellee contends that the spe¬ 
cific mentioning of corporations in subsection 6 ex¬ 
cludes corporations from subsection 1. The contention 
of appellee is that the ‘‘and was entirely owned” means 
‘‘all of the stockholders of which” were subjects or 
citizens of nations other than Germany, Austria, Hun- 
gary or Austria-Hungary. 

Under these contentions, if a neutral corporation 
had one stockholder who was a German citizen, none 
of the property of such corporation could be returned. 

The Swiss National Insurance Company has $1,- 
000,000 of securities in the United States, which were 
brought here and placed with the various states to se¬ 
cure its policy holders. The investments were made 
in pursuance of the laws of our country, which 
amounted, in effect, to an invitation for the investment. 

The contention of appellee is that Congress intended, 
by subsection 6, to prevent the return of this $1,000,000’ 
of property belonging to a Swiss national, unless it 
could show that it had not a single German stock¬ 
holder. The Court will bear in mind the fact that 
during the war, when the Trading with the Enemy 
Act was passed. Congress took no such position with 
reference to neutral corporations. It provided then 
that the property of neutral corporations might be se¬ 
questered if they were doing business in an enemy 
country, but it did not go to the extent of providing 
that a single stockholder, or any number of stock¬ 
holders of an enemy character would be cause for treat¬ 
ing as an enemy a corporation incorporated by a neu- 
tral country. 

The contention of appellee now is that Congress in- 
tended to go to this extreme, after the war was over, 
in an Act passed as remedial legislation for the return 
of property of neutral citizens. Such a contention is 
absurd upon its face, unless it is further claimed that 
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Congress intended to do a thing which was utterly un- 
reasonable and absurd. 

Subsection 6 was really intended, as were the other 
subdivisions of Section 9 (b), to enlarge and broaden 
the classes to whom property was to be returned It 
extended the return of property to corporations 
wit to any country other than the United States ” 
thereby extending it to corporations of Germany. ’ 

There were partnerships, associations and unincor¬ 
porated bodies of individuals in Germany entirely 
owned in the United States and Great Britain. There 
were corporations in Germany all the property of 
which, and all the stock of which was owned by citizens 
United States, and citizens of countries with 
which the United States was not at war. Subsection 
6 was mtended to reach these organizations. There 
IS not a line m subsection 6 which suggests that no 
corporation except one entirely owned by citizens other 
than Germans, etc., shall have its property returned. 

The general signification of the word “citizen” in 
subsection 1 can only be modified by express terms, or 
by language so clearly intended to modify it that the 
implication of modification is necessary and irresistible. 

In undertaking to show that subsection 6 limits and" 
restricts the meaning of subsection 1, counsel for the 
appellee states, on page 21 of his brief, that subsec¬ 
tion 1 provides that all citizens of certain countries 
may recover property seized by the Alien Property 
Custodian, whereas subsection 6 of Section 9 (b) speci¬ 
fies certain organizations of the same countries which 
may recover property seized by the Alien Property 
Custodian, only under certain conditions. 

Counsel for the appellee falls into error when he says 
that subsection 6 applies to the same countries to which 
subsection 1 applies. Subsection 1 applies to citizens 
and subjects of any nation other than Germany, Aus¬ 
tria, Hungary or Austria-Hungary, while subsection 
6 applies to partnerships, associations or bodies of in- 
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dividiiEls outsid/B of tJis United StcLtes, or e corporE- 
tion incorporEted within any country other than the 
United States, Subsection 1, therefore, excludes citi¬ 
zens End subjects of GerniEny, Austrin, HungEry or 
AustriE-HungEry, while subsection 6 includes individ- 
ueIs locEted, or corporntions incorporEted within Ger- 
mnny, Austrin, HungEry or AustriE-HungEry. 

Counsel for the Eppellee undertukes to sustnin the 
doctrine thnt subsection 6, by specificElly numing cor- 
porEtions, excludes corporutions from subsection 1. 
Any such view of the doctrine EpplicEble to genernl 
End specific provisions of e stEtute is entirely innccu- 
rEte, End goes fnr beyond the sound doctrines of stEtu- 
tory construction. 

Upon this subject, Chief Justice MErshnll, in Few 
vs. MErsteller, 2 Crunch, 10 (2 Lew Ed., 191), said: 
‘‘It will not be denied thnt there is much weight in this 
Ergument^’ (thut specific words Ere controlling es 
EgEinst generul expressions) “but it does not uppeur 
to the Court to be strictly correct. In seErching for the 
literul construction of nn Act, it would seem to be gen¬ 
erally true that positive and explicit provisions, com¬ 
prehending in terms a whole class of cases, are not to 
be restrained by applying to these cases an implica¬ 
tion drawn from subsequent words, unless that impli¬ 
cation be very clear, necessary and irresistible.’’ See 
also Adams vs. Woods, 2 Crunch, 336 (2 Law Ed., 297). 

The word “citizen” in subsection 1 includes cor¬ 
porations. Subsection 6 does not limit corporations 
whose property is to be returned to those “entirely 
owned” by citizens of nations other than Germany, 
Austria, Hungary or Austria-Hungary, and it cer¬ 
tainly does not carry ah implication of the limitation 
of the meaning of the word “citizen” which is “clear, 
necessary and irresistible.” 

In Pennsylvania, Erie vs. Boots, 72 Pa. St., 196, an 
Act passed in 1861, authorizing the city councils to 
improve streets and levy the cost thereof on property 
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owners, provided that such improvements should not 
be ordained except on petition of the majority of the 
property owners on the street to be improved. In 1864 
the Legislature gave councils power to ordain im¬ 
provements by a two-thirds vote, without such petition. 
In construing these two acts, the Court held that the 
latter act did not repeal the former, but that the two 
statutes standing together had the effect of giving two 
modes by which streets could be improved. 

If we apply this rule, we must read the whole of 
Section 9 (b) so that a neutral corporation could se¬ 
cure the property by a showing of its neutral citizen¬ 
ship under subsection 1, or by showing under sub¬ 
section 6 that it is a corporation without the United 
States, entirely owned by citizens of nations other than 
Germany, Austria, Hungary, or Austria-Hungary. In 
other words, a corporation could either proceed, for 
the return of its property, by showing its citizenship, 
or by showing the citizenship of its owners. 

In another Pennsylvania case, Osborne vs. Everitt, 
103 Pa. St., 421, we find an expression of the doctrine 
as to the construction of statutes, which clearly covers 
the case at bar. Under an Act of March 20, 1910, all 
plaintip were given the right to bring a suit before 
a Justice of the Peace, through the use of a ‘‘long’* 
summons, without first giving security for costs. This 
statute did not differentiate between resident and non¬ 
resident plaintiffs. In 1842, a statute was passed pro¬ 
viding that a non-resident plaintiff ** may, upon giving 
security for costs, begin such suit upon a short sum¬ 
mons.” In the case last cited, the Court held that the 
latter statute did not repeal the former, as to non¬ 
resident plaintiffs, but stated “here are two distinct 
modes of procedure, either of which apparently may be 
adopted at the pleasure of the plaintiff. We cannot 
think that the conferring of one right takes away the 
other by implication. There are no words of repeal; 
the two rights are not in hostility with each other; both 
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acts may coexist without any conflict.” In this case 
there was the specific reference to non-resident plain¬ 
tiffs, but the Court held this did not prevent suit by 
non-residents under the general provision 

In Mitchell vs. Duncan, 7 Fla., 13, it was held that a 
subsequent statute which adds accumulative penalties 
and institutes new methods of proceeding, does not re¬ 
peal a former, without negative words; nor does a 
latter act repeal a prior one unless there be a con¬ 
trariety or repugnance, or at least some notice taken of 
tte former so as to indicate an intention to repeal. 
Ihis decimon was based on the construction of an 
act which provided a judgment creditor with a remedy 
against negligence of the sheriff, and the latter statute, 
which provided a different remedy without words of 

repeal as to the former statute. Both statutes were 
held to remain in force. 

Counsel for appellee cites the case of Townsend vs. 
Little et al., 109 U. S., 504, to sustain the proposition 
that, where there is a general provision in a statute, 
and a specific provision apparently in conflict, the spe¬ 
cific provision always controls. We deny that there 
IS any conflict between subsection 6 and subsection 1. 
We have shown that subsection 6 adds an additional 
class, who, by showing ownership by other than Ger¬ 
man, Austrian, Hungarian, or Austro-Hungarian citi- 
zens, are to have their property returned. 

The case of Townsend vs. Little has no application 
to the present case. It was perfectly clear, in that 
case, that the Act of the Utah Legislature, following 
the Act of Congress, gave authority to the Mayor of 
Salt Lake City to execute a deed without witnesses. 
This provision in no sense repealed the general law 
of Utah applicable to the witnessing of deeds, and the 
Court did not hold that a deed executed by the Mayor 
of Salt Lake City with witnesses was not a valid deed. 
Deeds executed under the general statute were valid. 
Deeds executed by the City of Salt Lake City under 
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tli6 spGciEl stEtutc W6r6 vsHd. -A-pplying th© principl© 
to the present case, under subsection 1 a citizen of 
any nation other than Germany, Austria, Hungary, or 
Austria-Hungary, becomes entitled to the return of his 
property. Under subsection 6, a corporation incor¬ 
porated in Germany, Austria, Hungary, or Austria- 
Hungary, by showing it ‘‘was entirely owned by citi¬ 
zens of nations other than Germany, Austria, Hungary, 
or Austria-Hungary'' is entitled to the return of its 
property. 

There are other principles of statutory construction 
which bear directly on the interpretation of Section 9 
(b). Chancellor Kent, in his usual clear and con¬ 
vincing manner, stated these principles, on pages 462- 
464, volume 1, of his Commentaries, in the following 
words: 

“For the sure and true interpretation of all 
statutes, whether penal or beneficial, four things 
are to be considered: What was the common law 
before the act; what was the mischief against 
which the common law did not provide; what rem¬ 
edy the parliament had provided to cure the de¬ 
fect; and the true reason of the remedy. It was 
the duty of the judges to make such construction 
as should repress the mischief and advance the 
remedy. * • • Statutes that are remedial and 

not penal are to receive an equitable interpreta¬ 
tion by which the letter of the act is sometimes 
restrained and sometimes enlarged, so as more 
effectually to meet the beneficial end in view, and 
prevent a failure of the remedy. • ♦ * When 

the words are not explicit, the intention is to be 
taken or presumed according to what is conso¬ 
nant to reason and good discretion. Those rules 
by which the sages of the law, according to Plow- 
den, have ever been guided, in seeking for the in¬ 
tention of the Legislature, by the maxims of sound 
interpretation which have been accumulated by the 
experience, and reviewed by the approbation of 
the ages." 

It is clearly shown in the Committee reports that 
that part of Section 9 (b) which provided for the re- 


turn of property to neutral citizens came as a result 
of activity by our State Department to relieve a situa¬ 
tion created by a protest of neutral nations against 
the seizure and retention of the property of their na¬ 
tionals. Section 9 (b) of the amendment is clearly a 
remedial statute; the ‘‘mischief’’ which the statute in¬ 
tended to cure, and the “necessity for the law” 
arose from the conditions which resulted from the seiz¬ 
ure by our Government of neutral citizens’ property, 
and I do not believe the record admits of doubt that 
*^‘the remedy in view, was the correction of this condi¬ 
tion, which was embarrassing our Government. No¬ 
where in the record connected with the enactment of 
this amendment, is there the slightest suggestion that 
either the committees, in reporting the measure to Con¬ 
gress, or any single member of either branch of Con¬ 
gress, intended to relieve the situation as to natural 
neutral citizens, and not to relieve the situation as to 
artificial neutral citizens. 

This Honorable Court has, from the very first case 
decided, consistently upheld the views expressed by 
Chancellor Kent as to the proper construction of stat¬ 
utes, and has sought in its decisions to give effect to 
legislative intent by examining the “mischief” and 
reading the statute in the light of the wrong it was in¬ 
tended to correct. Among the outstanding cases, anal¬ 
ogous to the present one, decided by this Court is ex- 
parte Redman, 3 App. D. C., 317, which the following 
IS held: “A statute must be construed with reference 
to the original intent and meaning of the makers, which 
may be collected from the cause or necessity of the 

enactment, and the objects intended to be accomplished 
from it.” 

Again in Bush vs. D. C., 1 App. D. C., 1, “In constru- 
mg a statute, its subject matter, reason and effect must 
all be looked to, and if its words, taken literally, bear 
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an unreasonable signification, there may be some devia¬ 
tion from the ordinary sense, unless it be plain that 
such significance only was intended.” 

In Miles Co. vs. Carlisle, 5 App. D. C., 138, ‘‘The 
special meaning or purpose that might, under some cir¬ 
cumstances, be found to lurk in a single word or part of 

a sentence, must yield to the plain and obvious inten- 
tion disclosed by the whole.*’ 

In Washington Terminal Co. vs. D. C. (36 App. D. C., 
186), ‘‘A guide to the meaning of a statute is found in 
the evil which it is designed to remedy, and for this the 
court properly looks at contemporaneous events, the 
situation as it existed, and as it was pressed upon the 
attention of the legislative body.” 

In District of Columbia vs. Dewalt, 31 App. D. C., 
326, ”In construing a statute, courts are not confined 
to a literal reading, but may consider its object and pur¬ 
pose, the things with which it is dealing, and the condi¬ 
tion of affairs which led to its enactment, so far as to 
effectuate rather than destroy the spirit and force of 
the law which the Legfslature intended to enact.” 

I have quoted from the above decisions at length be¬ 
cause they so clearly follow the doctrine laid down by 
Kent, and are the principles of statutory construction 
which should govern the reading of the clear and ex¬ 
plicit words of subsection 1, and the shadowy and in¬ 
definite terms in subsection 6. 

Clearly subsection 1, standing alone, would provide 
for the return of property to a neutral corporation. 
We may, therefore consider, this being the first sub¬ 
section, that us to this point certainly Congress in¬ 
tended to return property to neutral corporations with- 
out regard to their stockholders. If there is to be any 
limitation on this return by reason of the stockholders, 
subsection 6 must be construed as repealing subsection 

1 insofar as it would permit the return of neutral cor¬ 
porate property. 

There are no express words of repeal used in snbsec- 
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tion 6, and the only repeal of subsection 1 which subsec¬ 
tion 6 could contain must arise by implication. This 
Court has recognized the principle (U. S. vs. Mason, 33 
App. D. C., 354), so universally laid down, that repeals 
by implication are not favored, and that, in order that 
a repeal may arise, it is necessary that the latter stat¬ 
ute be so clear, certain and positive in its terms that it 
is perfectly apparent the legislative body intended it to 
operate as a repeal. If the latter section does not 
measure up to these standards, then it cannot operate 
as a repeal. 

In Indiana (State vs. Williams, 8 Ind., 191) it^s 
held that: ‘‘Incoherent and obscure phraseology'^^e 
latter clause of that section’’ (of a statute) “cannot 
control, and substantially defeat the clear and ex¬ 
plicit language of the former clause. It is only when 
the subsequent clause of a statute combines clearness 
with the advantage of position that it will control the 
former. If either is to be rejected, let it be that which 
is less clearly expressed.” 

To hold, as the Government is asking this Court to 
hold, would be to reject subsection 1, a clear and ex¬ 
plicit section, in favor of subsection 6, an obscure and 
uncertain section. 

If any possible doubt exists as to the soundness of 
the construction of the Act of June 5, 1920, and of the 
fact that subsection 1 includes corporations, we may 
turn to the report of the Committee on Interstate and 
Foreign Commerce upon this bill, made to the House 
of Eepresentatives. This report, and its construction 
of the bill, carried it through both Houses of Congress, 
accepted by both Houses as the correct presentation of 
the meaning of the bill. 

The legislation was passed because the Secretary of 
State asked for it, and on account of the interpretation 
of the meaning of the bill given by the Secretary of 
State and the Attorney General. The Secretary of 
State said that it was to return to neutral nationals 




their property. He evidently believed that the war 
being, from a practical point of view, over, the original 
Trading with the Enemy Act authorized the return of 
this property, but as the Attorney General had taken 
a different view of the matter, he asked for legislation 
returning the property to neutral nationals. And the 
Attorney General, in his letter, expressly declared that 
this legislation would return the property of neutrals 
whose property had been sequestered upon the ground 
that they did business in enemy countries. 

The property of the Swiss National Insurance Com¬ 
pany was sequestered because it did business in Ger¬ 
many. It was sequestered for no other reason, and the 
report of the Committee advised Congress that the Act, 
as drawn, meant this property was to be returned. 

Hoke Smith, 

Attorney for Appellant, 

906 Southern Bldg., 
Washington, D. C. 
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BMEP OH BEHALF OP THOMAS W. 

AUEH PEOPEBTT CUSTODIAH, AHD FEAHK 
WHITE, AS TEEASUBEB OP THE UHITED STATES. 


NATUB.B OP THE PBOCBBDINOS. 

This is an appeal from a final decree of the Supreme 
Court of the District of Columbia, sustaining a motion 
to dismiss a bill of complaint purporting to be filed 
by the appellant under the terms and provisions of 

section 9 of the trading with the enemy act, as 
amended. 

THE PACTS. 

According to the aU^ations of the biU of complaint, 
which set forth the only facts in the record, the 
appellant is a corporation incorporated under the 
laws of the Republic of Switzerland, and is a citizra 
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of the Republic of Switzerland, doing business and 
having its principal place of business at Basle, 
Switzerland. Under its charter the appellant is . 
.authorized to do reinsurance business in Switzerland 
and elsewhere. From 1910 until April 6, 1917, the 
date upon which war was declared between the 
United States and Germany, appellant conducted a 
fire insurance business in the United States through 
its branch office in New York City. For a short 
period after the United States entered'the war, 
appellant did business in the United States under a 
license issued by the Government. 

The bill of complaint further alleges that Thomas 
W. Miller resides in the District of Columbia, and is 
sued as Alien Property Custodian, and that Frank 
White also resides in the District of Columbia, and is 
sued as Treasurer erf the United States. 

After the passage of the trading with the enemy 
act (40 Stat. L. 411) the Alien Property Custodian, 
acting pursuant to the terms of that act, determined ' 
the appellant to be an enemy and required that cer¬ 
tain property consisting of securities of the face 
value of $1,010,000 be delivered to him as the prop¬ 
erty of the appellant. These securities had been 
deposited in the United-States in accordance with 
the laws of various States, which required foreign 
insurance companies to make such deposits for the 
better security of their policy holders. The prop¬ 
erty was duly delivered to the Alien Property Cus¬ 
todian. After filing, the bill of complaint was, 
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amended by adding paragraph 15 thereto, which is 
as follows: 

^^That the plaintiff was and is a corporation 
incorporated under and by virtue of the laws 
of Switzerland, a country other than the 
United States, and that the plaintiff, prior 
to Januaty 1, 1917, did an insurance business 
and continued until the present year to do 
such business within the territory of Germany, 
but during the present year plaintiff has sold 
its German business a^ has ceased to do 
business in Germany/' 

Especial attention is called to this amendment in 
view of the first point, which will be discussed in 
this brief. The appellant asks by its bill of com¬ 
plaint that all the property seized by the Alien 
Property Custodian and held by him be ordered 
returned to it. 

The Alien Property Custodian and the Treasurer 
of the United States filed a motion to dismiss the 
bill of complaint on the grounds, first, that it ap¬ 
peared affirmatively from the allegations of the 
amended bill of complaint that the appellant is an 
enemy within the purview and meaning of the trad¬ 
ing with the enemy act, and, second, that it appeared 
affirmatively from the aUegations of the bill of com¬ 
plaint that the appellant had not stated facts suffi- 
ci^t to entitle it to equitable reli^ under section 9 
of the trading with the enemy act. After due hear¬ 
ing and upon consideration Mr. Justice Bailey, in the 
Supreme Court of the District of Columbia, ordered 
the bill of complaint dismissed. From this order 
this appeal has been prosecuted. 
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THE ISSUE. 

The 1 SS 110 S rais6d in this appeal arer 

(1) Whether or not the appellant, admittedly an 
enemy under the terms and provisions of the trading 
with the enemy act, as amended, is entitled to re¬ 
cover its property, which has been seized by the 
Alien Property Custodian, because of the mere fact 
that peace has been declared. 

(2) Whether or not the appellant is entitled to, 
recover under the terms and provisions of section 9 (c) 

of the trading with the enemy act as amended 
June 5, 1920. 

THE PROVISIONS OP THE TRADING WITH THE ENEMY 

ACT. 

In view of the fact that this is the first case 
arising under the trading with the enemy act which 
has been before this court, certain general aspects 
of the administration of enemy property, in accord¬ 
ance with the terms and provisions of the trading 
with the enemy act, as interpreted by various 
courts, wiU be of interest to this court, in order that 
it may have before it a clearly defined idea as to the 
technical situation involved in this case. 

Section 2 of the act provides as follows: 

“That the word ‘enemy,’ as used herein, 
shall be deemed to mean, for the purposes of 
such trading and of this act- 

fa) Any individual, partnership, or other 
of individuals, of any nationality, resi- 
. dent within the territory (including that 
occupied by the military and naval forces) 
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of any nation with which the United States 
is at war, or resident outside the United States 
and doing business within such territory, and 
any corporation incorporated within such terri¬ 
tory of any nation with which the United States 
is at war or incorporated within any country 
other than the United States and doing business 
within such territory. (Italics ours.) 

(6) The government of any nation with 
which the United States is at war, or any 
political or municipal subdivision thereof, 
or any officer, official, agent, or agency thereof. 

(c) Such other individuals, or body or class 
of individuals, as may be natives, citizens, or 
subjects of any nation with which the United 
States is at war, other than citizens of the 
United States, wherever resident or wherever 
doing business, as the President, if he shall 
find the safety of the United States or the 
successful prosecution of the war shall so 
require, may, by proclamation, include within 
the term ‘enemy\^^ 

Especial attention is called to subsection (a) of 
section 2, because of the fact that the appellant in 
this case is an enemy under the terms and provisions 
of that subsection. According to the allegations of 
the amended bill of complaint the appellant is a cor¬ 
poration resident outside the United States and doing 
business within territory of a country with which 
the United States was at war. There can be no 
question and there is no denial of the fact that 
according to the provisions of section 2 of the trading 
with the enemy act, appellant here is an enemy 
within the purview and meaning thereof. 



6 


Subsection (c) of section 7 of the trading with the 
enemy act, as amended, provides as follows: 

If the President shall so require any money 
or other property including (but not thereby 
imi mg the generality of the above) patents 
copyrights, applications therefor, and rights 
to apply for the same, trade marks, choses in 
action, and rights and claims of every char- 
acter and description owing or belonging to ' 
or held for, by, on account of, or on behalf of 
or for the benefit of, an enemy or ally of 
raemy not holding a license granted by the 
Resident hereunder, which the President 
after investigation shall determine is so owing 
or so belongs or is so held, shall be conveyed, 
transferred, assigned, delivered, or paid over 
to the Alien Property Custodian, or the same 
may be seized by the Alien Property Custo- 
di^; and all property thus acquired shaU be 
held, administered, and disposed of as else- 
where provided in this act.” 

Acting under and pursuant to the terms and 
provisions of this section, the Alien Property Cus¬ 
todian determined that the appellant, the Swiss 
National Insurance Company (Ltd.), was an enemy, 
and that money and other property involved in 
this suit was held for the benefit of, the appellant. 
Thereupon the Alien Property Custodian required 
this money and other property to be conveyed, 
transferred, assigned, and delivered to him, and 
there was compliance with this requirement. 

As interpreted by the Supreme Court of the United 
States in the case of Central Union Trust Co. v. Garvan, 









254 U. S. 554, a requiremefit, or demand, as it is 
popularly called, of tl^ Alien Property Custpdian is 
final for the purpose of securing possession of prop¬ 
erty determined by the Gi^stodian, to whom the 
authority has been delegated by the PresHent, to be 
enemy property. When a demand for jn*operty is 
seryed upon a person it is the duty of the person, 
imder the decision in the Central Union TruH Com¬ 
pany case, to comply with the demand of the Alien 
Property Custc^ian. If the person upon whom the 
Remand has been served, or any other person, has 
any interest in the property demanded, this interest 
may be secured under the provisions of section 9 pf 
the act, after the property has come into the posses¬ 
ion of the Alien Property Ciwtodian. Central Union 
Trust Co. V. Garvan, supra, and Stoehr v. Garvan, 

255 U. S. 239. 

In order to protect the rights of persons whose 
property might be mistakenly or wrongfully seized 
by the Alien Property Custodian, section 9 was in¬ 
serted in the act. As originally enacted section 9 
provided that any person not an enemy or ally of 
enemy, claiming any interest, right, or title in any 
money or other property which may have been con¬ 
veyed, transferred, assigned, delivered, or paid to the 
Alien Property Custodian under the terms of the act 
and held by hiin or by the Treasurer of the United 
States, or to whom any debt might be oydng from an 
enemy or ally of enemy, whose property or any part 
thereof had b^n conveyed, transferred, assigned, de¬ 
livered, or paid to the Alien Property Custodian and 
1108*—22-^2 
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‘ held by him or by the Treasurer of the United States, 
could file with the Alien Property Custoldian a notice 
of his claim under oath and in such form and contain¬ 
ing such particulars as the said custodian might re¬ 
quire, and the President, if such application was 
made, could, with the assent of the owner of said prop¬ 
erty and of all persons claiming any right, title, or 
interest therein, order the payment, conveyance, 
transfer, assignment, or delivery to the claimant of 
the money or other property so held by the Alien 
Property Custodian or the Treasurer. In the event 
that the President did not make such an order within 
60 days after the filing of the application, or if the 
claimant filed a notice of claim and made no applica¬ 
tion to the President, the claimant could bring a suit 
m equity in the District Court of the United States 
for the district in which he resided, or if a corpora¬ 
tion, where it had its principal place of business, to 
which suit the Alien Property Custodian or the Treas¬ 
urer of the United States, as the case may be, should 

, be made a party defendant to establish the interest, 
rightj or title or debt so claimed. In the event that 
such suit was instituted the custodian and the Treas¬ 
urer were required to retain the property involved 
until final disposition of the case. These were the 
provisions of section 9 as originally enacted. 

It is necessary to quote these provisions here in 
view of the fact that appellant contends that even 
under the provisions of this original section it is 
entitled to recover the property involved, because 
peace has been declared, and it is contended by the 
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appellant, there being now no enemies, it falls within 
the general provisions of this section, namely, that 

any person not an enemy may file suit/’ Appellant 
fails to appreciate in this connection the fact that the 
word “enemy” as used in this section is “enemy” as 
defined by the act, and under the definition of the act 
the appellant is an enemy.. 

On July 11, 1919, section 9 of the act was amended. 
The chief change in the original act was simply 
^omission of the requirement that the assent of the 
owner of the property to the allowance of debts by 
the President, under the act, must be secured, and 
the further provision that if suit were brought it 
might be brought either in the District Court of. the 
United States for the district in which the claimant 
resided, or in the Supreme Court of the District of 
Columbia, the original act having provided, as is to 
be noted above, that suit must be brought simply in 
the District Court of the United States for the dis¬ 
trict in which the claimant resided. With these 
exceptions, the amendment of July 11, 1919, left the 
original section 9 as it was. 

On June 5, 1920, section 9 was again amended. 
Since it is under this section, as thus amended, that 
the appellant is seeking, in part, to recover, section 9 
as thus amended is printed in full in Appendix A of 
this brief. This amendment reenacted section 9 as 
amended July 11, 1919, as subsection (a). The 
amendment of June 5, 1920, adds to this subsection 
(b) with eight subdivisions and subsections (c), (d), 
(e), (f), and (g). 


w 

The appellant here contends that if it is not entitled 
to recover under subsection (a) of section 9, which is 
section 9 as amended July 11, 1919, it is entitled to 
recover under subsection (c) of section 9 as amended 

June 5, 1920. Subsection .(c) of section 9 as thus 
flJnendBd is ss follows.* 

“Any person whose property the President 
IS authonzed to return under the provisions of 
subs^tion (b) hereof may file notice of claim 
for the return of such property, as provided in 
subsection (a) hereof, and thereafter may make 
application to the President for allowance of 
such claim and/or may institute suit in equity 
to recover such property, as provided in said 
subsection, and with like effect. The Presi- 
• dent or the court, as the case may be, may 
make the ^e determinations with respect 
to citizenship and other relevant facts that the 
Iroident is authorized to make under the pro¬ 
visions of subsection (b) hereof.” 

It will be noted that subsection (c) permits persons 
originally excluded from the provisions of subsection 
(a) of section 9, to recover provided they fall within 
the provisions of subsection (b). The portions of 
subsection (b) relevant to this case are as foUows: 

In respect of all money or other property 
conveyed, transferred, assigned, delivered, or 
p^id to the Alien Property Custodian or 
seized by him hereunder and held by him or 
by the Tre^urer of the United States, if the 
Resident shall determine that the owner 
thereof at the time such money or other 
property was required to be so conveyed. 
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transferred, assi^ed, delivered, or paid to the 
Alien Property Custodian or at the time wh^ 
it was voluntarily delivered to him or was 
seized by him was— 

“ (1) A citizen or subject of any nation or 
state or free city other than Germany of 
. Austria or Hungary or Austria-Hungary, and 
is at the time of the return of such money 
or other property hereunder a citizen or sub¬ 
ject of any such nation or state or free city; or 

* * ♦ ♦ 4c 

(6) A partnership, association, or other un¬ 
incorporated body of individuals outside the 
United States, or a corporation incorporate 
within any country other than the United 
States, and was entirely owne at such time 
by subjects or citizens of nations, states, or 
free cities other than Germany or Austria or 
Hungary or Austria-Hungary and is so owne 
at the time of the return of its money or other 
property hereunder; 

''* * * then the President, without aily 
application being made therefor, may order 
the payment, conveyance, transfer, assign^ 
ment, or delivery of such money or other 
property held by the Alien Property Custo¬ 
dian or by the Treasurer of the United States, 
or of the interest therein to which the Presi¬ 
dent shall determine such person entitled, 
either to the said owner or to the person by 
whom said property was conveyed, transferred, 
assigned, delivered, or paid over to the Alien 
Property Custodian/^ 

The theory of the amendment of Juhe 5, 1920^ 
is, then, that any person who had previously been 
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entitled to secure the return of property from the 
Alien Property Custodian could secure the return 
under subsection (a) of section 9, which was, for all 
intents and purposes, the original section 9 of the 
act. Under subsection (b), which is part of the 
amendment of June 5, 1920, the President may, in 
his discretion, if he so desires, without more,'either 
in the way of application made to him or otherwise, 
return property to certain classes of persons, which 
classes are enumerated, there being eight such classes. 
Subsection (c), of the amendment of June 5, 1920, 
in part, provides that any person whose property 
the President is authorized to return under the pro¬ 
visions of subsection (b) may proceed, either by 
application for executive allowance or suit, in the 

same manner as a person entitled to proceed under 
subsection (a). 

The suit of this appellant was brought under 
subsection (c) of section 9 as amended, and if the 
appellant is not entitled to recover, as these appellees 
assert it is not, under the provisions of subsection (a) 
of section 9, which is the original section 9 of the 
teading with the enemy act, appellant contends that 
It is entitled to recover under subsection (c), sub- 
^tion (c) referring back to the classes enumerated 
in subsection (b). Appellant also contends that it 
falls within the subdivision (1) of subsection (b), 
and is entitled therefore to recover. 

On the other hand, appellees contend that sub- 
di'TOion (1) of subsection (b) is limited by the pro¬ 
visions of subdivision (6) of subsection (b) which 










requires the claimant, if a corporation incorporated 
outside the United States; to be entirely owned by 
subjects or citizens of nations^ states, or free cities 
other than Germany, Austria, or Himgary, or Austria- 
Hungary, and there must be an allegation in the bill of 
complaint to the effect that the appellant, as such 
corporation, is entirely owiied by citizens or subjects 
of nations, states, or free cities other than the enemy 
countries. There is no such allegation in the bill of 
complaint and counsel for the appellant frankly 
admitted at the hearing, and it is turned that 
there will be no question of it on this appeal, that 
the appellant is not so owned but that the majority 
of its stock is owned by citizens of Germany residing 
in Germany. 

Before proceeding with the argument in chief one 
other section of the trading with the emeny act is 
to be noted, namely, a portion of section 12: 

After the end of the war any claim of any 
enemy or of an ally of enemy to any money 
or other property received and held by the 
Alien Property Custodian or deposited in the 
United States Treasury shall be settled as 
Congress shall direct. 

ABOmiENT. 

I. 

The appellant being an ^^enemy” Is not entitled to 
recoYer under the provisions of section 9 of the trading 
with the enemy act as originally enacted. 

- Counsel for the appellant in his brief first endeavors 
to make the point that the appellant is entitled to 
recover under the provisions of section 9 (a) of the 
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, trading with the enemy act. As indicated above, 
sub^ction (a) of section 9 is for all practical purposes 
^ction 9 as originally enacted. Section 9 as orig¬ 
inally enacted and subsection (a) of section 9, which 
IS the same section enacted into the amendment of 
June 5, 1920, provides that any person not an enemy 
may bnng. suit to recover property which has been 
seized by the Alien Property Custodian. In order 
for the appellant to recover under this portion of 
the trading with the enemy act, it must establish 
and allege facts to establish that it is not an enemy. 

The question, then, is: What is the meaning of the 
word “enemy” as used in section 9. Congress left 
no doubt upon this point. Under the provisions of 
section 2, quoted supra, the word “enemy” shall be 
deemed to mean, for the purposes of such trading and 
<f this act, & corporation incorporated within any 
country other than the United States and doing 
business within the territory of any nation with which 
the United States is at war. According to the allega¬ 
tions of the bill of complaint as amended, the appel¬ 
lant was a corporation incorporated in a country 
other than the United States and doing business 
within the territory of Germany, which is a country 
wdth which the United States was at war. The 
amendment to the bUl of complaint was made for 
the specific purpose of raising this question, namely, 
whether or not when the claimant is an enemy as 
defined by the trading with the enemy act such ' 
claimant is entitled to recover under subsection (a) 
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of section 9, because of the fact that peace has been 
declared and there are now no enemies. 

The fallacy of the appellant's contention as to 
this is apparent on its face. Were the point not so 
strenuously urged by counsel for ^ the appellant, little 
attention would be given to it. It is quite true that 
for all general purposes the treaty of peace with 
Germany dissolved th^ state of war which has existed 
theretofore, and no individual German or the German 
Government is an en^y to the United States; how¬ 
ever, this fact can have no bearing whatsoever upon 
a suit brought under the provisions of a specific 
statute. There is no clearer proposition of law than 
when a suit is brought under the provisions of a 
statute all the provisions of that statute must be 
followed if the plaintiff in the case expects to recover. 
In this suit the appellant must establish the fact that 
it is not an enemy under the provisions of the act. 
The act specifically defines who an enemy is. For 
all purposes of suit, a person must not fall within a 
class defined as enemies, and the facts which give 
rise to the appellant's status must not be such as to 
make the appellant an enemy within the meaning 
of the trading with the enemy act. 

If the Alien Property Custodian had the authority, 

- and there is no question that he had such authority, 
to seize the property of the appellant while the United 
States was actually at war with Germany, then the 
mere declaration of peace will not terminate the 
right of the Alien Property Custodian to continue 
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holding such property. It has been repeatedly held 
by the courts of the United States that m time of 
war the Government has the authority to seize the 
property of adherents to the enemy cause and even 
to confiscate such property. From the very begin¬ 
ning of this country the Supreme Coiul; of the United 
States held to this effect. In. Ware v. Hylton, 3 U. S. 
(3 Dallas) 199, Mr. Justice Chase, in the Supreme 
Court of the United States, said, at page 227; 

The right to confiscate property of enemies 
during war is derived from a state of war and 
is called the righte of war.^ This right origi¬ 
nates from self-preservation, and is adopted 
as one of the meai^ to weaken an enemy and 
to strengthen ourselves. Justice also is another 
pillar on which it naay rest; to wit, a right to 
reimburse the expense of an unjust war. 
Vatt. lib. 3, c. 8, (paragraph) 138, and c. 9, 
(paragraph) 161.” 

If the contention of the appellant in this case 
were sound, all the benefits which the Government 
might derive from confiscation of enemy property, 
should it exercise the right to confiscate, would be 
lost. The Government could seize the property of 
enemies during war, sell it, and turn the proceeds 
into the funds of the United States in the Treasury, 
but immediately upon the declaration of peace the 
former enemy, whose property had been seized, 
could sue the United States and recover the proceeds 
of the sale or follow the property into the hands of 

the purchaser from the United States. Such', of 
course, is not the law. 
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The answer to tjie appellant’s contention in this 
connection is, of couri^, that when property is seized 
under a war statute, such as the trading with the 
enemy act, whatever title the enemy had immediately 
vests in the Alien Property Custpdian, aod the mere 
declaration of peace does not change the state qf the 
title unless there is some affirmative legislation to 
that effect. 

The trading with the enemy act does not purport 
to provide that the property of enemies which has 
been seized by the Alien Property Custodian shall be 
confiscated. The property of enemies is simply 
sequestered by the Government until such time as 
Congress shall see fit to pass legislation providing 
for its disposition. Section 12 of the trading with 
the enemy act, quoted supra, provides that the prop¬ 
erty held by the Alien Property Custodian shall be 
retained until after the end of the war, when such 
disposition shall be made of it as Congress shall 
direct. The provisions of section 12 in this respect 
still further emphasize the absurdity of appellant’s 
contention. That section provides that after the 
end of the war any claim of any enemy or ally of 
enemy to any money or other property received and 
held by the Alien Property Custodian, or deposited 
in the United States Tre^ury, shall be settled as 
Congress shall direct. 

Were the contention of the appe^wt sound, the 

fact tl^at peace h^ been declared woufd ^ 
forpi^r enen^ out of the cla^ of enemies and, 

r 

therefore, there yrovdd no prepay of enenn^ 
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for Congress to dispose of after the end of the war. 

fact that the trading with the enemy act pro¬ 
vided that after the end of the war the claims of 
enemies to the property should-be settled by Con- 
^ss shows that Congress intended that the word 
“enemy” as used in the act should be applied to 
persons who were enemies during the war, regardless 
of the fact that peace had been declared. 

The same situation, for the purposes of this suit 
was met during the Civil War by the so-called con¬ 
fiscation act of July 17, 1862. Under section 6 of 
that act if any person within any State or Territory 
of the United States, other than certain States named, 
after the passage of the act, being engaged in armed 
rebellion against the United States or aiding or 
abetting such rebellion, should not, within 60 days 
after public warning and proclamation by the Presi¬ 
dent, cease to aid, countenance and abet such re¬ 
bellion, and return to his allegiance to the United 
States all the property, moneys, stocks, and credits 
of such person, shall be liable to seizure and the Presi¬ 
dent is directed to seize and use such property, or the 
proceeds thereof. 

Under the provisions of this act thousands of 
doUars’ worth of property belonging to pereons en¬ 
gaged in the rebellion was seized by the Government 
and, after certain proceedings, sold and the proceeds 
thereof paid into the Treasury of the United States 
as Government money. It will not be contended 
by appellant that after the end of the Civil War per¬ 
sons whose property had been seized because they 
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had engaged in the rebellion could have sued the 
United States Government and secured the proceeds 
of the sale of such property or have followed the 
property into the hands of the purchaser from the 
Government. The confiscation act was held con¬ 
stitutional in the case of Miller v. United StateSy 
11 Wall. 268. 

. Nor do the provisions of the treaty of peace with 
Germany give the appellant herein any rights. 
Section 5 of the joint resolution of Congress approved 
July 2, 1921, is quoted on pages 11 and 12 of appel¬ 
lant's brief. Nothing in the provisions of this sec¬ 
tion, which was incorporated into the treaty with 
Germany, either expressly or impliedly alters the 
provisions of section 12 of the trading with the 
enemy act, quoted above, and it is a well-recognized 
rule of statutory construction that statutes will be 
construed, if possible, so as not to be inconsistent. 
It is true that the treaty of peace with Germany pro¬ 
vides that all property of the Imperial German Govern¬ 
ment, or its successor or successors, and of all German 
nationals which was, on April 6,1917, in or has since 
that date come into the possession or under the con¬ 
trol of, or has been the subject of a demand by the 
United States of America, or any of its officers, agents, 
or employees, shall be retained by the United States 
until such time as the Imperial German Government, 
or its successors, shall make suitable provision for 
the satisfaction of all claimants against such Gov¬ 
ernment. Nothing in this provision, however, repeals 
the trading with the enemy act. 




Austria-Hungary, does not come within the 
slous or subdivision (6) of subsection (b) of s>ctK 

tprm^ appellant herein being an enemy under the 
terms and provisions of section 9 as originaUy enacted 
s not entrtled to recover in this suit, unless it can 
bnng Itself within one of the classes of enemies who 
were relieved from the disabilities of the trading 
with the enemy act by the amendment of June 5, 
1920. The point of controversy between the appel¬ 
ant and the appellees is whether the appellant falls 
wi m the class of persons provided for in subdivi¬ 
sion (1) of subsection (b), or whether it falls within 
e class provided for in subdivision (6) of subsection 
( ) of section 9. This dispute involves the further 
qu^tion as to which of these two subdivisions con¬ 
trol m the interpretation of subsection (b) of 
section 9. 

Subsection (b) enumerates eight classes of persons 
w 0 are entitled to recover. The first of these 
classes includes citizens or subjects of any nation 
or state or free city other than Germany or Austria, 
or Hungaiy, or Austria-Hungary. Subdivision (6) 
mcludes partnerships, associations, or other unin¬ 
corporated bodies of individuals outside the United 
States, or a corporation incorporated within any 
country other than the United States, which were 
entirely owned at such time by subjects or citizens 
of nations, states, or free cities other than Germany, 
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or Austria, or Hungary, or Austria-Hungary, and is 
so owned at the time of this suit. If appellant falls 
within subdivision (6) it can not recover unless the 
court is to say that subdivision (1) controls subdi¬ 
vision (6). Counsel for the appellant maintains 
that the appellant, being a Swiss corporation, is a 
citizen of Switzerland and is entitled to relief under 
section 9-b-l. Subsection b-1 must be read in 
connection with subsection b-6, subsection b-6 being 
on a par in the statute with section 9-b-l. 

In order to determine which of these subdivisions 
of subsection (b) are to be taken as controlling here, 
two questions must be considered, one of which is a 
question of statutory construction and the other 
of which is a question more of definition. 

As to the first of these questions, it is quite clear 
that subdivision (1) of subsection (b) is a general 
provision, whereas subdivision (6) of subsection (b) 
is a specific provision. Subdivision (1) provides 
that all citizens of certain countries may recover 
property seized by the Alien Property Custodian, 
whereas .subdivision (6) of subsection (b) specifies 
certain organizations of the same countries which 
may recover property seized by the Alien Property 
• Custodian only under certain conditions. There is, 
therefore, a specific provision of the statute in 
apparent conflict with a general provision of the 
statute. This being the case, it becomes neces- 
i^ry to decide which of these subdivisions takes 
precedence. 
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It IS a well-known principle of statutory con¬ 
struction that every section and provision of a 
Jatute must be given effect if possible. The 
Supreme Court has long held such to be the proper 
rule of statutoiy construction. In Peck et al v 

Jmness et al. (1849), 48 U. S. (7 How.) 612'at 622’ 
the court said: ' 

‘‘But it is among the elementary principles 
wth regard to the construction of statutes, 
^at every section, provision, and clause of a 
statute shall be expounded by a reference to 
every other; and if possible, every clause and 
provision shall avail and have the effect con¬ 
templated by the legislature. One portion of 
a statute should not be construed to annul or 
destroy what has been clearly granted by 
another. The most general and absolute terms 
Of one section may be qualified and limited by 
conditions and exceptions contained in another 
so that all may stand together.” 

It IS also a well-established principle of statutoiy 
construction that where there is a general provision 
m a statute and a specific provision apparently in 
conflict, the specific provision always controls. It 
would hardly seem to require citation of authority 
to establish such a proposition. One of the leading 
cases for this proposition is that of Townsend v. Little 
et aL, 109 U. S. 504. In this case the Territorial 
legislature of Utah passed a statute providing for 
the conveyance to occupants by the mayor of Salt 
Lake City of lands included in the town site. This 
hgislation merely directed that “deeds of convey- 
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ance for the same shall be executed by the mayor 
of the city or town under the seal of the corp)oration/^ 
There was a general statute of Utah providing that 
deeds must be executed before certain witnesses. 
The deeds of conveyance of the land hy the mayor 
in this case were not executed before witnesses, and 
it was contended that they were, therefore, of no 
effect. The court held that the sp)ecific legislation 
providing for the conveyance simply by the mayor 
and making no mention of the necessity for wit¬ 
nesses controlled over the general legislation with 
respect to methods of conveying real estate. The 
court said at page 512 : 

^^The appellant contwids, however, that as 
the deed executed by the mayor of Salt Lake 
City to Townsend was without witnesses as 
required by the general law of the Territory, 
it did not convey the legal title. But the 
act of the Territorial legislature providing for 
the conveyance to occupants by the mayor 
of lands included in the town site did not 
require witnesses to his deed. It merely 
directed that ^ deeds of conveyance for the 
same shall be executed by the mayor of the 
city or town under the seal of the corporation.^ 
According to the well-settled rule that general 
_ and specific provisions, in apparent contra¬ 
diction, whether in the same or different 
statutes, and without regard to priority of 
enactment, may subsist together, the specific 
qualifying and supplying exceptions to the 
general, this provision for the execution of a 
particular class of deeds is not controlled by 
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the law of the Territory i^uiring deeds gener¬ 
ally to be executed with two witnesses. Pease 
V. Whitney, 6 Mass. 380; Nichok v. Bertram, 
3 Pick. 341 ; The State ex rel. Fosdick v. Perys- 
hurg 14 Ohio St. 472; London, etc.. Railway v. 
Wadsworth Board of Works, Law Rep. 8 C. P. 

• 185; Bishop on the Written Laws, sec. 112 a. 
The deed of the mayor to Townsend having 
been executed in conformity with the special 
act was, therefore, valid and effectual to 
convey the legal title.” 

There can be no question, therefore, that a specific 
provision controls over a general provision, and 
m the present case subdivision (6) of subsection (b) 
being specific must control. Subdivision (6) of 
subsection (b) provides that certain types of citizens, 
namely, partnerships, associations, or other unin. 
corporated body of individuals, outside of the 
United States, or corporation incorporated within 
any other country than the United States, must be 
entirely owned at such time by subjects or citizens 
of nations, states, or free cities other than Germany 
or Austria or Hungary or Austria-Hungaiy. Appel¬ 
lant in its brief attempts to make a point as to the 
grammatical construction of subdivision (6). There 
was some doubt as to what was the subject of the 
word “was” in the clause, “and was entirely owned 
at such time by subjects or citizens,” etc. From a 
tohnical grammatical standpoint, the subject of 
“was” is the word “owner” in subsection (b) in 
the clause “if the President shall determine that the 
owner thereof,” etc. It is clear that the_ words 


''entirely owned/* refer to partnetshijis, 
tions, unincorporated bodies, and corporations. The 
word "and** just preceding the words "entirely 
owned** should clearly have b^n the word "which.** 
While the grammatical construction of the clause 
may be bad, there can be no shadow of a doubt as 
to the real meaning. The words "entirely owned** 
refer to the words "partnership, association, or other 
unincorporated bodies or corporations.** 

Under every theory, therefore, of statutory con¬ 
struction subdivision (6) of subsection (b) must 
control. However, emphasis is placed in the brief 
of appellant on the fact that subdivision (1) provides 
that citizens of certain countries may recover property 
seized by the Alien Property Custodian. And this 
brings us to the second point mentioned above. 

Counsel for the appellant insists that a corporation 
is always a citizen of the country in which it is 
incorporated, and that regardless of the provisions of 
subdivision (6) of subsection (b), subdivision (1) 
must control. Even were the theory of statutory 
construction in this matter less clear, nevertheless 
it does not follow that the appellant falls within the 
provisions of subdivision (1). 

A few cases have been cited by the appellant to 

show that a corporation is a citizen. As a matter 
of fact a corporation is not always a citizen, and in 
fact it is never considered a citizen except when so 
to consider it best fulfills the provisions of a jmrticular 
law. Under the construction of one statute a 
corporation may be considered a citizen, while under 
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the construction of another statute it may be con¬ 
sidered not to be a citizen. Whether or not a cor¬ 
poration IS a citizen is entirely a matter of definition 
under a particular statute. This definition may be 
either inferential or expressed. Numerous cases 
might be cited to establish this proposition. One of 
the leading instances is the interpretation put upon 
the word “citizen” as it is used in the fourteenth 
amendment in the clause “no State shall make or 
enforce any law which shall abridge the privileges or 
immunities of citizens of the United States.” The 
courts have universally held that a corporation is 
uot a citizen within the meaning of this clause. In 
Pavl V. Virginia, 8 Wall. 106, the court said : 

“ But in no case which has come under our 
observations, either in the State or Federal 
courts, has a corporation been considered a 
citizen within the meaning of that provision 
of the Constitution which declared that the 
citizens of each State shall be entitled to all 
the pnvileges and immunities of the citizens 
of the several States.” 

To the same effect see Northwestern Life Insurance 
Co. V. Riggs, 203 U. S. 243. Appellant cites in its 
bnef the case of United States Sioux Nation of In¬ 
dians V. Northwestern Express, etc., Co., 164 U. S. 
686, to show that a corporation is considered a citizen. 
This case, as well as any other, Ulustrates the general 
proposition that a corporation is considered a citizen 
only when it suits the construction of the particular 
statute so to consider it. In this case the court did 
not hold that as a general proposition a corporation 
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is a citizen. It held simply that for the purposes of 
the statute which was being construed a corpora¬ 
tion is a citizen. For other cases which show that 
a corporation is not always a citizen see SeloveTj 
Bates & Co. v. Walschy 226 U. S. 115; Western Turf 
Association v. Greenhurg, 204 U. S. 359. 

Appellant cites several cases in an endeavor to 
show that a court will never go behind the corporate 
entity (see page 32 of appellant's brief). In one 
decision by a lower New York court, Fritz Schulz, 
Jr., Inc., V. Raines, 164 N. Y. Sup. 454, the court 
held that a New Jersey corporation was not an 
enemy although its stockholders were German citi¬ 
zens. This case can have no bearing up)on the 
present controversy in view of the fact that in the 
case cited the corporation is an American corpora¬ 
tion and not a foreign corporation, the distinction 
being that where the stock in an American corpora¬ 
tion is entirely owned, substantially owned, or owned 
in part by enemies, the trading with the enemy act 
gives the Alien Property Custodian the power to 
seize such stock and assume the control of the cor¬ 
poration if the enemy ownership is in the majority. 
The Alien Property Custodian may even seize this 
stock, although the certificates are outstanding, and 
require the issuance of new certificates to him. 
Miller v. Certain Shares of the International Agri¬ 
cultural Corporation, 276 Fed. 206 (affirmed by Cir¬ 
cuit Court of App)eals for the Second Circuit; decision 
not yet reported); Miller v. Columbia Brewing 
Company, District of Louisiana (affirmed by the 








Cjfcuit Court of Appe^ for Fifth Circuit) • Gar- 
7 V. Marc^i Cm^ny^ 

It is therefore, clear that where any of the stock 
^ an ^encan .corporation is owned by enemies, the 
Ahen ftoperty Pustodjan may secure that stock and 
control the corporation. This is not true of a cor- 
poratron of a forergn country, such as the appellant, be¬ 
cause the Men Property Custodian has rro authority 
over such corporations. It is for this very reason 
that the tradrng with the eriemy act made provision 
m swtron g-b -1 that only corporations entirely 
owrr^ by crtizens or subjects of nonenemy countrii 
could recover their property in the event that it has 
een ^rzed, because they were enenries under the act. 
Appellant crtes the case of Continental Tire <fc Rubber 
Co. V Daimler Co. (Ltd.), l K. fi. 893, which was 
decided rn the Court of King’s Bench in England in 
the farmer rndrcated by appellant’s brief. This 
demron, howeyer, was overruled by the House of 

^ (^0. y. Continental 

nrc rfe Co., 32 T. L. R. 624. Special atten- 

tron rs cahed to the opinion in the House of Lords of 

9 .. bmy. This case, therefore, can not stand 

^ an ^authority for the appellant. Other English 

TT!? “ ^ 9orpprate ficlion where enemies were 
^e holders of stock wih be cited more in length here- 

9®* necessarily. 

9W tj^at 5 cpippration js a .citizen. Where, as in 


the present inst^ce, there is a conflict, the specific 
provision must govern. 

The question then becomes one of determining what 
Congress meant when it said that a corporation which 
had been an enemy, in order to recover property from 
the Alien Property Custodian, must be entirely 
owned at such time by subjects or citizens of nations, 
states, or free cities other than Germany, or Austria, 
or Hungary, or Austria-Hungary, and is so owned at 
the time of the return of its money or other property. 

Counsel for the appellant strenously contends that 
a corporation can not be owned. It would be entirely 
aside the point here to go into an extended discussion 
as to the corporate entity theory in corporation law. 
The theory of the individuality of a corporation sep- 
' arate from its incorporators and stockholders is too 
well established under ordinary circumstances in the 
Federal courts to admit of any argument. There are, 
however, even under the decisions of the Federal 
coiuts, certain circumstances under which the cor¬ 
porate entity will be ignored and the character of the 
stockholders and incorporators noticed. 

Two very clear illustrations of circumstances under 
which the corporate entity would be disregarded 
is, first, when an endeavor is being made to perpe¬ 
trate a fraud by means of th^ corporate entity, and, 
second, when a corporation serves merely ^ agency, 
for another cprppratipn or individual. See In re 

Mun^ Pulp Cp. (190Q) (0. C. A. 2nd Circuit), 130 

0 

Fed* 546; Electric d Mum^actuting 
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Co. V. AUis-Chalrmrs Co. (1910) (C. C. A. 3rd Circuit) 
176 Fed. 362; Gay v. Hudson River Electric Power 
Co. et al. (1911) (C. C. A. 2nd Circuit), 187 Fed. 12- 
HurOer v. Baker Motor Vehicle Co. (1915), 225 Fed.' 
1006; Hybemia Insurance Co. v. St. Louis & New 
Orleans Transportation Co., 13 Fed 516. The cor¬ 
porate entity was also ignored in certain British prize 
cases during the present war. See British Steamship 
Michigan, 5 Lloyds Rep. of Prize Cas.' 421; Steam¬ 
ship St. Tvdrw (1916), 5 Lloyds Rep. of Prize Cas. 198. 

However, we have here a specific provision of a 
statute providing that a corporation not entirely 
owned by certain subjects is not entitled to sue 
under section 9 of the trading with the enemy act. 
The question then is who the owners of the corpora¬ 
tion are. From a popular standpoint there can be 
little doubt as to what the layman means by a cor¬ 
poration being owned by certain persons. When a 
• layman speaks of a corporation as owned by certain 
individuals he means that those individuals are the 
stockholders of the corporation. Even lawyers find 
themselves lapsing into popular language and, espe¬ 
cially m those cases where an individual owns the 
entire stock of a corporation, referring to that indi¬ 
vidual as the owner of the corporation. In this 
instance subdivision (6) of subsection (b) must be 
given some meaning. It is not difficult to say who 
owns a partnership, association, or unincorporated 
body of individuals, these being the first three types 
of claimants who must be entirely owned by subjects 
or citizens of nations, states, or free cities other than 
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Grermany, Austria, Hungary, or Austrid-Hungary. 
The owners of such corporations are the persons who 
•forth them. When the word ‘^corporation’^ is placed 
in the same sentence with these types of claimants 
who are owned by the individuals who form them it 
is reasonable to suppose that Congress intended that 
owners of the corporations were to be the persons 
who owned the stock in them. 

The question as to who is the owner of a 
corporation in time of war when it becomes a ques¬ 
tion of seizing property was deterinined by the 
British prize courts in several cases. In the Steam¬ 
ship St. Tudno (1916), 5 Lloyds Rep. of Prize Cas. 
1918 (1916 Probate, 291); (86 Law Journal Probate, 1), 
the steamship St. Tvdno was owned by an English 
corporation registered in England. The ship-flew 
the British flag. The directors of the company 
were partly Englishmen and partly Germans. The 
stock for the most part was held by Germans and 
what was not actually in the name of Germans was 
held beneficially for them by Englishmen. The 
ship was chartered to a German corporation, the 
Hamburg-American Line. She was seized and con¬ 
demnation proceedings in the Probate, Divorce, 
and Admiralty Division of the High Court of Justice 

9 

were instituted. The ship was condemned as enemy 
property. Amongst other things the court said: 

“ Now, apart from technicalities, could any¬ 
body say that this ship belonged to a British 
company! If it did in name belong to a 
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British company, that covering was the merest, 
thinnest shell, and I must break through 
It, aa I do break through it, in order to ascer- 
tam who the real owners of the ship were. 
There can be no doubt that the real ownere 
are the Hamburg-Amerika Linie; and if the 
ship earned during the period of the war 
(as It has earned up till now) considerable 
sums, all those sums would have to be ac¬ 
counted for to citizens of Germany after 
the war. I merely point in order to empha¬ 
size that the whole and sole ownership in the 
ship and everything appurtenant to it was in 
every real and business sense in the Hambure- 
Amerika Linie.” 

***** 
“Accordingly if the case came before me 
upon an application by the proper officials 
for the forfeiture of this ship on the ground 
that she was not owned by a person qualified' 
to own a British ship because the principal 
place of business was not in this country, I 
should hold in f^or of the Crown and should 
order the forfeiture of the vessel. That 
is only another way of saying that I have 
come to the conclusion in this case that the 
name of the British company is a mere 
name, and that to the very minutest particu¬ 
lar there was no kind of beneficial ownership 
of this ship vested in anybody except the 
Hamburg-Amerika Linie, and that its prin¬ 
cipal place of business was Hamburg. 

“The question, therefore, which is left for 
me to determine, namely, was this ship of 
enemy character and enemy property, at the 
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time of the seizure—is one which I answer 
in the affirmative. She was.*^ • 

There can be little doubt left as far as this case is 
concerned as to whom the British courts consider 
the owner of the British corporations, whose entire 
stock was owned by the Germans. 

The MichigaUj supra, was a case of the same char¬ 
acter and the same principle was followed. Both 
of these cases overrule the previously decided case of 
PoorwL (1915) 2 Lloyds Rep. Prize Gas. 291, decided 
by the same court. These cases are authority for 
the proposition that in time of war courts may go 
behind the corporate entity. In construing the 
statutory provision here in question, decisions such 
as the above are an assistance as aids in arriving at a 
conclusion. 

It is perfectly clear that there is nothing to have 
prevented Congress from saying in so many words 
that a corporation whose stock was entirely owned by 
enemies should be considered an enemy. When it 
says the same thing in different words, effect should 
be given to the provision. It is hard to see how the 
word owner of a corporation could refer to anyone 
else except the stockholders of a corporation. Such 
a construction can be given without violence either 
to language or reason, and this is the only construc¬ 
tion which can be given to this provision of the 
statutes, and under the decisions it is the duty of the 
court, if possible at all, to give effect to every word 
of a statute. 

It has been held that a stockholder in a corpora¬ 
tion has an insurable interest in the property of the 



corporation. See Warren v. Insurance Co. (1871^ 
31 Iowa 464/ 

The United States Revised Statutes, section 3251 
provided that every proprietor and possessor “and 
eveiy person in any manner interested in the use of 
[a distilleiyj shall be jointly and severally liable for 
the taxes imposed by law on the distilled spirits pro- 
due^ therefrom. ” It was held under the provisions 
of this statute that the stockholders of a corporation 
engaged m operating a distilleiy are “persons inter- 
^ted m the use of the distillery. ” Vniied States v 
Walter, et al, 46 Fed. 509. If pei^ns interested in 
the use of a distillery which is a corporation are the 
stockholders, it is just as reasonable to say that the 
owners of the corporation within the meaning of the 
statute are its stockholders. 

Counsel for the appellant contends that the owner 
of a corporation is the corporation itself. Such a 
statement merely begs the question. The statute' has 
specifically said that the corporation must be owned 
by certam persons before it (the corporation) may 
recover. Under these circumstances, the court must 
assume that Congress did not mean to make a ridic¬ 
ulous provision, because for Congress to say that a 
corporation is owned by certain persons and to mean 
that It was owned by itself, would be to enact non¬ 
sense: Confess meant that the corporation was 
own^ by somebody: The only logical persons who 
can be said in any sense of the Word to own a cor¬ 
poration are its stockholders, and this is the only 

meaning that cad be logically pveh to the wotds of 
the statute. 
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The controlling public policy actuating such a pro¬ 
vision as that in subdivision (6) of subsection (b) (rf 
section 9 is apparent. Unless the court may go be¬ 
hind the corporate entity where the stock of a cor¬ 
poration is owned by enepiies, s^ous consequences 
might well be the result, and these consequences are 
in no way imaginary. 

One perfectly possible and probable suppositious 
case will illustrate the point. Suppose during the 
war certain German financiers residing in Germcmy 
secure the incorporation of a corpm-ation in Swtzer- 
land, a neutral country. Under the general theory of 
corporate entity, this then is a nonen^y corporaticm, 
entitle to the respect of all the warring powers. Sup¬ 
pose further, however, that all the stock in this 
corporation were owned by Germans residing in 
Germany. Suppose further that aU the business of 
this Swiss corporation is conducted in the United 
States, and suppose that all the assets of the corpo¬ 
ration, amounting to millions (rf dollars, are in the 
United States, and the business prospers in the 
United States and large profits are made. If only 
the corporation is to be viewed, the United States 
Ahen Property Custodian has no authority whatso¬ 
ever to seize any of the profits from this business, 
because ^ neutral corporation is conducting it. What 
then wiU happen? All the profits of the corporation 
made in the United States, amounting, we will say,^ 
to millions of dollars yearly, will be transmitted to 
the home office of the corporation in Switzerland, 
and most of it placed in the surplus account of the 
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corporation. The directors of the corporation, who 
are German citizens representing the German stock¬ 
holders, will then proceed to declare a dividend of 
the entire surplus of the corporation, and this divi¬ 
dend wiU be immediately paid to the German stock¬ 
holders. In other words, the corporate entity is to 
be permitted to serve as a conduit through which 
Aniencan money could flow hito enemy territory and 

assist the enemy in fighting its battles against the 
United States. 

Could there be any clearer public policy than that 

evidenced by subdivision (6) of subsection (b) of 

section 9? If a Federal court will look behind the 

corporate entity in the case of mere fraud against 

individuals, or in the case where the corporate entity 

is masking an agency, how much stronger would be 

the reason for brushing aside the fiction to prevent 

the enemies of the entire United States from profiting 

thereby. Such considerations may weU give patriotic 
American citizens pause. 

The decree of the Supreme Court of the District of 
Columbia should be affirmed. 

Respectfully submitted. 

Peyton Gordon, 

Attorney of the United States in and for 

the District of Columbia, 

Adna R. Johnson, Jr., 

Dean Hill Stanley, 

Special Assistants to the Attorney General, 
Attorneys for Thomas W. Miller, as Alien 
Property Custodian, and Frank White, 
as Treasurer of the United States. 


APPENDIX A. 


[PUBUC— No. 252— 66th Congress.] 

[H. R. 14208.] 

An Act To amend section 9 of an Act entitled *^An Act to 

define, regulate, and punish trading with the enemy, and for 

other purposes,” approved October 6, 1917, as amended. 

• 

Be it enacted by the Senate and House of Repre¬ 
sentatives cf the United States of America in Congress 
assembled. That section 9 of an Act entitled '‘An 
Act to define, regulate, and punish trading with the 
enemy, and for other purposes,^' approved October 6, 
1917, as amended, be, and hereby is, amended so as 
to read as follows: 

"Sec. 9. (a) That any person not an enemy or 
ally of enemy claiming any interest, right, or title 
in any money or other property which may have 
been conveyed, transferred, assigned, delivered, or 
paid to the Alien Property Custodian or seized by 
him hereunder and held by him or by the Treasurer 
of the United States, or to whom any debt may be 
owing from an enemy or ally of enemy whose prop¬ 
erty or any part thereof shall have b^n conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or seized by him hereunder and 
held by him or by the Treasurer of the United 
States may file with the said custodian a notice of 
his claim under oath and in such form and contain¬ 
ing such particulars as the said custodian shall re¬ 
quire; and the President, if application is made there¬ 
for by the claimant, may order the payment, con- 
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veyance transfer, assignment, or delivery to said 
clamant of the money or other property so held by 

S! n Custodian or by the Treasurer of 

the United States, or of the interest therein to which 
the President shall determine said claimant is en- 

*1? ? • That no such order by the President 

shaU bar any person from the prosecution of any 
suit at law or in equity against the claimant to estab¬ 
lish any right, title; or interest which he may have 
m such money or other property. If the President 
ShaU not so order within sixty days after the filing of 

fiS OJ- if the claimant shaU have 

med the notice as above required and shall have 
made no application to the President, said claimant 
imy, at any time before the expiration of six months 
^ter the end of the war institute a suit in equity in 
the Supreme Court of the District of Columbia or in 
the district court of the United States for the dis- 
tnct m which such claimant resides, «», if a cot- 
^ration, where it has its principal place of business 
^ which suit the Alien Property Custodian or the 
D^^^r of the United States, as the case may be, 
shaU na^e a party defendant), to establish the 
interert, nght, title, or debt so claimed, and if so 
established the court shall order the payment, con¬ 
veyance, transfer, assignment, or delivery to said 
claimant of the money or other property so held by 
the ^len Property Custodian or by the Treasurer of 
the United States or the interest therein to which the 
court shall determine said claimant is entitled. If 
suit shall be so instituted, then such money or prep¬ 
ay shaU be retained in the custody of the Alien 
ftoperty Custodian, or in the Treasury of the United 
States, as provided in this Act, and mtU any final 
judgment or decree which shaU be entered in favor 








of the claimant shall be fully satisfied by payment or 
conveyance, transfer, assignment, or delivery by the 
defendant, or by the Alien Property Custodian, or 
Treasurer of the United States on order of the court, 
or until final judgment or decree shall be entered 
against the claimant or suit otherwise terminated. 

^^(b) In respect of all money or other property 
conveyed, transferred, assigned, delivered, or paid to 
the Alien Property Custodian or seized by him hero- 
under and held by him or by the Treasurer of the 
United States, if the President shall determine that 
the owner thereof at the time such money or other 
property was required to be so conveyed, transferred, 
assigned, delivered, or paid to the Alien Property 
Custodian or at the time when it was voluntarily 
delivered to him or was seized by him was— 

(1) A citizen or subject of any nation or State or 
free city other than Germany or Austria or Hungary 
or Austria-Hungary, and is at the tune of the return 
of such money or other property hereunder a citizen 
or subject of any such nation or State or free city; or 

(2) A woman who at the tune of her marriage was 
a subject or citizen of a nation which has remained 
neutral in the war, or of a nation which was associated 
with the United States in the prosecution of said war, 
and who prior to April 6, 1917, intermarried with a 
subject or citizen of Germany or Austria-Hungary and 
that the money or other property concerned was not 
acquired by such woman either directly or indirectly 
from any subject or citizen of Germany or Austria- 
Hungary ; or 

^^(3) A woman who at the time of her marriage 
was a citizen of the United States (said citizenship 
having been acquired by birth in the United States), 
and who prior to April 6, 1917, intermarried with a 
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subject or citizen of Germany or Austria-Hungary, 
and that the money or other property concerned 
WM not acquu-ed by such woman either directly or 
indirectly from any subject or citizen of Germany or 
Austria-Hungary; or 

A citizen or subject of Germany or Austria 
or ungary or Austria-Hungary and was, at the 
time of the severance of diplomatic relations between 
the United States and such nations, respectively 
accredited to the United States as a diplomatic or 
consular officer of any such nation, or the wife or 
minor child of such officer, and that the money or 
other property concerned was within the territory of 

t^ United States by reason of the service of such 
officer in such capacity; or 

(5) A citizen or subject of Germany or Austria- 
Hungary , who by virtue of the provisions of sections 
4067,4068,4069, and 4070 of the Revised Statutes, and 
of the proclamations and regulations thereunder, was 
tensferred, after arrest, into the custody of the War 
Department of the United States for detention dur¬ 
ing the war and is at the time of the return of his 

money or other property hereunder living within the 
United States; or 

(6) A partnership, association, or other unincor¬ 
porated body of individuals outside the United States, 
or a corporation incorporated within any country 
other than the United States, and was entirely owned 
at such time by subjects or citizens of nations. States 
OT free cities other than Germany or Austria or 
Hungary or Austria-Hungary and is so owned at the 

tune of the return of its money or other property 
hereunder; or / 

“(7) The Government of Bulgaria or Turkey, or 
any political or municipal subdivision thereof; or 




'^(8) The Government of Germany or Austria or 
Hungary or Austria-Hungary, and that the money 
or other property concerned was the diplomatic or 
consular property of such Government— 
then the President, without any application being 
made therefor, may order the payment, conveyance, 
transfer, assignment, or delivery of such money or 
other prop)erty held by the Alien Prop)erty Custodian 
or by the Treasurer of the United States, or of the 
interest therein to which the President shall deter¬ 
mine such p)erson entitled, either to the said owner or 
to the p)erson by whom said prop)erty was conveyed, 
transferred, assigned, delivered, or paid over to the 
Alien Property Custodian: Providedy That no person 
shall be deemed or held to be a citizen or subject of 
Germany or Austria or Hungary or Austria-Hungary 
for the purposes of this section, even though he was 
such citizen or subject at the time first specified in 
this subsection, if he has become or shall become, 
ipso facto or through exercise of option, a citizen or 
subject of any nation or State or free city other than 
Germany, Austria, or Hungary, (first) under the 
terms of such treaties of peace as have been or may 
be concluded subsequent to November 11, 1918, 
between Germany or Austria or Hungary (of the 
one part) and the United States and/or three or more • 
of the following-named powers: The British Empire, 
France, Italy, and Japan (of the other part), or 
(second).under the terms of such treaties as have 
been or may be concluded in pursuance of the treaties - 
of peace aforesaid ^tween any nation. State, or free 
city (of the one part) whose territories, in whole or 
in part, on August 4, 1914, formed a portion of the 
territory of Germany or Austria-Hungary and the 



United States and/or three or more of the following- 
nam^ powers: The British Empire, France, Italy, 
and JapM (of the other part). For the purposes of 
this secfeon any citizen or subject of a State or free 
city which. at the time of the proposed return of 
money or other property of such citizen or subject 
hereunder foras a part of the territory of any one 
of the following nations: Germany, Austria, or Hun¬ 
gary, sh^ be deemed to be a citizen or subject of 
such nation. And the receipt of the said owner or 
of the person by whom said property was conveyed 
to^sferred, assigned, delivered, or paid over to the 
Alien Property Custodian shall be a full acquittance 
^d dischaige of the Alien Property Custodian or 
the Treasurer of the United States, as the case may 
be, and of the United States in respect to all claims 
of ^1 j^rsons heretofore or hereafter claiming any 
right, title, or interest in said property, or compen¬ 
sation or damages arising from the capture of such 
property by the President or the Alien Property 
Custodian: Provided further, however, That except as - 
herein provided no such action by the President shall 
bar any person from the prosecution of any suit at 
law or m equity to establish any right, title, or in¬ 
terest which he may have therein. 

“ (c) Any person whose property the President is 
authorized to return under the provisions of subsec¬ 
tion (b) hereof may file notice of claim for the return 
of such property, as provided in subsection (a) hereof, 
and thereafter may make application to the President 
for aUowance of such claim and/or may institute suit 
m ^uity to recover such property, as provided in 
said subsection, and with like effect. The President 
or the court, as the case may be, may make the same 



determinations with respect to citisenship and other 
relevant facts that the President is authorized to 
make imd«p the provisions of subsecticm (b) hCTeof. 

“(d) Whenever a p^son, deceased, would have 
been entitled, if livii^, to the return of his money or 
other property hereunder, then his legal representa¬ 
tive may proceed for the return of such property as 
provided in subsection (a) hereof: Provided^ howevery 
That the President or the court, as the case may be, 
before granting such relief shall impose such condi¬ 
tions by way of security or otherwise, as the President 
or the court, respectively, shall deem sufficient to in¬ 
sure that such legal representative will redeliver to 
the Alien Property Custodian such portion of the 
money or other property so received by him as shall 
be distributable to any person not eligible as a claim¬ 
ant under subsections (a) or (c) hereof. 

“ (e) No money or other property shall be returned 
nor any debt allowed under this section to any person 
who is a citizen or subject of any nation which was 
associated with the United States in the prosecution 
of the war, unless such nation in like case extends 
reciprocal rights to citizens of the United States; nor 
in any event shall a debt be allowed under this sec¬ 
tion unless it was owing to and owned by the claim¬ 
ant prior to October 6, 1917, and as to claimants 
other than citizens of the United States unless it 
arose with reference to the money or other property 
held by the Alien Property Custodian or Treasurer of 
the United States hereunder. 

“ (f) Except as herein provided, the money or oth^r 
property conveyed, transferred, assigned, delivered, 
or paid to the Alien Property Custodian, shall not 
be liable to lien, attachment, garnishment, trustee 
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“y orfer or decree 
(g) This section shall not apply, however to 

Approved June 5, 1920. 

✓ * 













































